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Special Agent (b)(6) Naval Criminal Investigative 
Service, was called as a witness by the prosecution, was sworn, 
and testified as follows: 


t 


DIRECT EXAMINATION 


Questions by the prosecution: 


PrP 0 PO PO 


PO PV. 


PO 
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Agent (b)(6) please state your full name. 
(b)(6) ° 


Please -- you currently worked with NCIS, correct? 
That's correct. 


How long have you worked with NCIS? 
About two-and-a-half years. 


Are you -- where are you assigned right now? 
I'm currently assigned to the main office here on 
Camp Pendleton. 


Okay. Are you also an active duty Marine? 
Yes, sir. 


What is your current rank? 
Staff Sergeant. 


Now, you said you worked with NCIS for two-and-a-half 
years. Did you receive any type of. training? 

Yes. For that particular job, I received five months of 
special investigative training at Fort Leonardwood, 
Missouri, and,also approximately seven weeks at the 
Federal Law Enforcement Training Center. Prior to that, 
I received: training as a California Peace Officer. That 
was about six months. 


Did you receive any training on how to take photographs? 
Absolutely. 


What type of training? 


They did it on 35-millimeter training crime scene 
primarily. 


What do you mean "crime scene"? 

Just documentation of crimes as they would relate to law 
enforcement duties, so anything from barracks larcenies, 
documenting those kinds of scenes, death scenes, suicide 
scenes. Pretty much any investigation NCIS conducts or 
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CID, there's going to be photographs of. 


Did you deploy in support of Operation Iraqi Freedom? 
IT did, 


In what capacity? 

I was sent out as one of the first wave of Marine 
special agents. I was assigned to work criminal 
investigations under the MEF. ' 


When did you deploy? 
I deployed the end of -- I'm sorry, February lst, 2003, 
I same back July 4th, 2003. 


Where were you -- where did you reside ‘while you were’ 
deployed? 
Primarily in Iraq. 


Now, did you ever become involved in the investigation 


of a b)(6 
I aiae 


Now, as a part of that investigation, did you take any 
photographs? 
Yes, I did. 


What type of photographs did you take? 
I took photographs of we) body. 


When did you take these photographs? 
We received a call at the MEF, I believe it was the day 
he died, it would have been June 6th. 


And where were the photographs taken? 
They were taken at a morgue in a neighboring town. 
outside the Whitehorse facility. 


Okay. When you took these photographs, was (b)(6) 
alive or dead? 
He was dead. 


I want to show you a photograph on the screen in front 
of you. 


I'm showing you Prosecution Exhibit 8 for 
identification. Do you recognize that photograph? 
Yes, I do. 
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What is it? 
It's a photograph I took of (6)6) posterior. 


That photo is moving. 
All right, sir. 


That's a little better, but you still got all kinds of 
weird shadows and stuff. 


It's a print, sir, that's why. 
: 
Continue. 


by the prosecution continued: 


Okay. Say again what was:‘the photograph of? 
It was the posterior of (b)(6) body .. 


All right. This is a photograph that you took on the 
6th of June at 1830 roughly? 

That's correct. 

Is this a fair and accurate depiction of (b)(6) 
posterior at the time that you took the photograph? 
Yes, it is. 

Thank you. 


Sir, at this time the government offers Prosecution 
Exhibit 8 for identification into evidence. 


Any objection? 
No objection, sir. 


It will be admitted; the words "for identification" 
deleted. You may publish it. 


Do you want to publish that now or later? 
Later, sir. 

Do you have anymore questions for this witness? 
No, sir. 


Mr. Higgins, do you need the photograph at all? 


eo e- 


cc: No, sir. 

MJ: Bailiff, go ahead and bring that on up here. 
The bailiff did as directed. 

Md: Questions? 


CROSS - EXAMINATION ' 


Questions by the defense: 


Q. Special Agent (b)(6) how long have you been a Marine? 

A. Almost seven years. 

Ors You were on active duty in 2001? 

A. Yes, I was. 

Q. And in 2001 you applied for a job at the Oceanside 
Police Department? 

A. That's correct. 

TC: Sir, objection, relevance. 

MJ: What is the relevance? 

Co: Sir, I think it would be appropriate to say in a 39(a). 

MJ : Okay. Members, if you'd step out, please. 


The members withdrew from the courtroom. 
The Article 39(a) was called to order. 


MJ: The record will reflect the members have departed the 
courtroom. 


Do you need the witness in here? 
CG: I'd ask to have him excused, sir. 


Md: Special Agent (b)6) if you'd step out of the 
courtroom, please. 


The witness withdrew from the courtroom. 


Md: Mr. Higgins. 
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Yes, sir. 


Sir, I don't think the court's aware, in discoverv we 
were provided an affidavit from Lieutenant (b)(6) 
Naval Criminal Investigative Service, where we requested 


information on the background of various agents. The 
information contained in that is that Special Agent 
(b)(6) on his job application, Oceanside Police 


Department, withheld information in order to gain 
employment, that this was discovered during part of an 
NCIS background check, and it goes to his credibility. 


Well, how is that really at issue. I mean, you didn't 
object’ to the photo. It's in evidence. I mean, I'm not 
sure what we're doing besides embarrassing the man. 

I mean, if there was something -- I mean, is he going to 
testify about something else? 


No, sir. It's not meant to embarrass the man, it's 
meant to be an attack on the organization because we 
have other information from investigations coupled with 
the testimony of -- 


Is he involved in the investigation other than taking 
this photo? I mean, are we talking about statements he 
took? We're not going to attack -- this trial isn't 
going to become a trial of the Naval Criminal 
Investigative Service if that's where you're going. 
Well, sir, I would submit that that -- and I think we're 
talking about, the same thing, that would be proper when 
it comes to Major Paulus' NCIS statement that that comes 
in. : 

Did this witness take his statement? 

No, he didn't, sur. 

Was he involved in the taking of the statement? 

No, he wasn't, sir. 


Well, the objection is sustained. 


Do you want to make whatever that document is as an 
appellate exhibit for your record? 
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Yes, sir. 


Do you have a copy or do you need to make a copy later? 
We can make this one and I can make a copy. 

Let's go ahead and make it an'’appellate exhibit. 
reporter marked the document. 4 

Can we bring the, witness back in? 

Yes, sir. 


Sir, before we. bring the witness in, just one additional 
thing on the 39(a). 


Sir, there's an intelligence asset who will he 
testifying regarding the capture of (6) Six". 
He's asked that his name not be used. I'd like to just 
call him Sergeant, sir, for the purpose of these 
proceedings, sir, internet OpSec and due to the work 
he's involved in, sir. 


Mr. Higgins, any objection to that? 

No, sir. 

What I'll ask you to do is provide the name. If you 
want to put it in I guess a sealed envelope or something 
So it can be identified as to what's in it, provide the 
name to the court reporter, she can mark it as an 
appellate exhibit and it can be attached to the record 
if that ever becomes an issue. All right? 

Yes, sir. Sir, can I have the photograph? 

Pardon me? 

Can I have that photograph, the back scratch photograph? 


Prosecution Exhibit 8? 


Yes, sir. 


The bailiff delivered the exhibit to the defense counsel. 


cc: 


I'm ready for the members, sir. 
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The Article 39(a) session recessed. 
MJ: All right. Bring the witness back in, please. 
The witness entered the courtroom. 


MJ: Special ' Agent (b)(6) just stand. We're going to bring 
the members back. ; 


The members entered the courtroom. 


MJ: The court will come to order. Be seated everyone, The 
record will reflect all those present when the court 
recessed are again present. The members are present. 
The witness, Special Agent 6) is still on the 
stand. , 

ee: I'm asking the bailiff to hand the witness Prosecution 
Exhibit 8. 


4 
The bailiff did as directed. 


Questions by the defense continued: 


(ee Special Agent (6)(6) if you would look at that, please. 
A. (The witness did as directed.) 
ce: Hand it back, please. 


The bailiff did as directed. 


6 Sig I've taken back Prosecution Exhibit 8. I've placed it 
on the overhead projector. 
: 


Questions by the defense continued: 


G: Can you see that on your screen, Special Agent ()(6) 

A. Yes, I can. 

Q. Special Agent (b)(6) these marks right here that I'm 
pointing to, indicating right above I guess it would be 
the -- 

A. Tailbone, sir? 

Q. Right, right around the tailbone. Do those appear to be 
scratches to you? 

A. I have no idea. 


ce: Thank you. 


No further questions, sir. 


MJ: Anything else, Major Francis? 
TC: No, sir. 
Md: | I have no questions. ' 


Does any member have a question for the witness? 
Negative response. 


Warning or recall? 


cc No, sir 

TC No, sir 

MJ: Special Agent (6)(6) I want to thank you very much for 
your testimony. You're excused as a witness and may go 


back to your normal duties. 

The witness withdrew from the courtroom. 

MJ : I'm going to suggest we go ahead and break for lunch 
right now and be back at 1230. Is that all right with 
the members? 

Affirmative response from all members. 


MJ: The court's in recess until 1230. 


The court-martial recessed at 1123, 4 November 2004. 


The court-martial was called to order at 1230, 4 November 2004. 


Md: The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 


Trial counsel. 
The witness entered the courtroom. 


Md: Members of the court, we're going to refrain from using 


ov e- 


this witness' name because of his particular duties. 


You shouldn't draw any inference one way or the other 
about that. 


Please Continue. 


Sergeant ()(6) U.S. Marine Corps, was called as a 
witness by the prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by thé prosecution: 
i) 


oa 


DO P10 10) 
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You are a Sergeant in the USMC? 
Yes, sir. 


' 
And that's the regular Marine Corps, not the Marine 
Corps Reserve? 
That is correct, sir. 


What unit are you assigned to? 
I'm attached to CID Company, 2d Intelligence Battalion. 


What is your MOS, Sergeant? 
I'm an 0211, Counterintelligence Specialist. 


How long have you been with 2d Intel Battalion? 
Going on three years in February, sir. 


What is your particular billet? 
Counterintelligence Specialist. 


Did you deploy in support of Operation Iraqi Freedom? 
Yes, sir, I did. 


And that was with 2d Intel Battalion? 
No, sir, we were attached in teams to different 
battalions to the: RCT 2 Task Force Tarawa. 


When did you deploy for OIF? 
I departed 11 January 2003. 


When did you come back to CONUS? 
August lst, 2003, sir. 


Where were you located on 3 June of 2004, Sergeant? 


Sir, we were located in the -- we were billeted in the 
museum in Nasiriyah, Iraq. 
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On that day, 3 June of 2004, were you involved with the 
capture of an Iraqi by the name of @@) 
(b)(6) Yes, sir. 


Please describe for the court your involvement in that 
capture, Sergeant. 

The day prior, sir, we had gathered information that 
there was a high ranking Baath member, leader, named 
(b)(6) that had taken part in the ambush of 507th 
on 23 March in Nasiriyah and also had currently had an 
Mié form one of the soldiers of that unit in his 
possession. , 


At this time, Army CID was very interested in any 
information about the ambush, so any information or any 
equipment that could be recovered was considered a high 
priority if we could. So once we learned that he had 
this weapon and we knew of his whereabouts, we went -- 
we had planned to take him into custody. 


Who all was involved in the capture of (b)é6) 

It was -- if I remember correctly, a platoon from 
Weapons Company, 2/25, myself, another 
counterintelligence Marine, and our linguist. 


How was he taken into custody? 
With no force. 


Was that at his residence or someone else's residence? 
I believe it was in his brother's village, sir. 


Was anyone else captured during that particular patrol? 
Yes, sir, there was two brothers who had bought on 
credit, if you will, the M16 from (6) and they are the 
ones who actually recovered the weapon tor us, 
physically recovered it for us. 


So the rifle was recovered during this raid? 
Yes, sir, it was. 


Was any other evidence seized in the capture of 


b)(6 a : 
Mere was some 5.56 ammunition, about three clips worth, 
and that was all, sir. 


Were any other Iraqis brought into custody during this 


patrol? 
No, sir. 
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So it's just 6 and the two brothers? 
Yes, sir. 
What time of the day on 3 June was (b)(6) captured? 


Between 1630 and 1730, sir. It was getting close to 
dusk. 


And what happened after you captured (b)(6) 

After we captured him, we recovered the rifle, took the 
two brothers into custody. We were way out, not on any 
paved roads, it was starting to get dark so we decided 
it wais time to get back. We convoyed out. (b)6) 

was in my vehicle. Stopped in the city of Sukashu (ph) 
where my source that led us to him lived. At that time 
it was approximately 2000, sir. At that time, I spoke 
with one of the Marines from 2/25 saying that because we 
have no comms and our SOP'at that time was to be back on 
or before dark that myself and the other member of my 
team and our linguist was going to go back to the museum 
and the Marines from Weapons, 2/25, were going to take 
(b)(6) to Camp Whitehorse. 


Was the next time that you saw (6)(6) 
The next day at approximately 09, sir. 


And that would be on 4 June? 
Yes, sir. 


And where was that? 
That was at Camp Whitehorse. 


Now, why did you go to see (6) on the next 
morning? ; 

To do an initial screening, an initial interview, to 
find out if he had any further intelligence value for 
us, sir. 


You were part of ithe HET team? 
Yes, sir. 


After the interview in the morning on 4 June, did you 
all tell anyone what you believed yg) 

significance was? 

During the initial interview, (6)(6) had admitted to 
taking part in the ambush on the 507th, admitted taking 
the weapon off a dead American soldier and admitted 
being a high ranking Baath member at that time. The 
interview lasted approximately an hour and a half, give 
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or take, sir. Myself and the other Marine and linguist 
returned to the Headquarters, did the initial screening 
report and passed the info on to my boss, sir, who then 
passed it up to the 2/25 S-2. 


What sort of an intel asset did you consider (b)(6) 
to be? 


Objection, relevance. ' 


Sustained. 


\ 


by the prosecution continued: 


Durina vour initial interview, you learned that 
(b)(6) was a Baath party official? 
yes, Sir. 


During your time at Camp Whitehorse, was any other 
detainees captured that were related to the ambush on 
the 507th Maintenance Company? 

Not that I'm aware of, sir. 


During your initial interview on the morning of the 4th, 
were you able to elicit worthwhile information? 

Not any actionable information, sir. We were just 
getting a basis for further exploitation, but nothing 
actionable at that time. 


After the initial interview on the morning of the 4th, 
were you done interrogating (b)6) or did you plan on 
interrogating him in the future? 

We had planned on doing another one the next day, sir 
when we returned back to Camp Whitehorse. It was either 
later that day or early the next morning we were | 
informed we were not to speak to him anymore. Again, 
the Army was very interested in this and they were to be 
sending a CID team down. 


Let's move on. 


Yes, sir. 


by the prosecution continued: 

When you took (6)(6) into custody you spoke of no 
force being used. What do you mean? 

No shots were fired, resistance was minimal. He started 
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to run away a little bit. He was told to halt, he 
stopped and walked back to us, sir. 


Had you made some plans to interrogate (6) on 
the 6th? 


Objection, sir. 

I said move on, Counselor. 

That's all I have at the moment, sir. 
F 

Cross? 


Yes, sir. 


Sir, can I have Prosecution Exhibit 8? I believe that's 
the photograph of an individual. 


Do you want the one where he's alive? 


Yes, sir. 


I don't think I have that up here. I think the -- hold 
on, I do, too. Prosecution Exhibit 27. 


The prosecutor has been kind enough to hand me one, sir. 
CROSS - EXAMINATION 
by the defense: 


Sergeant, do you recognize the individual depicted in 
this photograph? 
Yes, sir. 


Who is that? 
(b)(6) eae 


Is that -- thank you. 
You'd been to the detention facility at Camp Whitehorse 


before, haven't you? 
Yes, sir. 


And one of the times that you were down there you saw a 
prisoner being in-processed that ended up having a razor 
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And you've asked him about the defecation incident 
during the 1600 shift. 


Oh, okay. I'm sorry, sir. 
’ 
by the prosecution continued: 


Okay, just for clarification, on the 5th of June your 
shift was noon to 1600, correct? 
Yes, sir. 


and the defecation incident happened at the tail end of 
that shift? 
Yes, sir. 


Now, during that shift hefween noon and 1600 on the 5th, 
that's when you saw (b)(6) spitting out the water? 


t asked someone else to give him water and he spit at 


out, from one of the other prisoners because he wouldn't 
take it on his own. 


But that was between that shift, noon and -- 

I can't say if it was that day like that happened, but 
it happened -- I can't say that it happened, that 
particular incident, I can’t recall that I -- that it 
happened that day, but if I can't talk about any other 
days, well, that usually happened. I can't specifically 
say that I remember it happening that day. 


Okay. Fair enough. 


Can you remember him -- again, just on the 5th of June 


during that shift that we're talking about, from noon to 
1600 -- ' 


Objection, relevance. 

Pardon me? 

Objection, relevance. 
Overruled. 

by the prosecution continued: 


-- can you remember him gasping? 
He always did. 
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Purina that shift, again between noon and 1600, did 
(b)(6) appear healthy to you? 
He appeared tired. I can't say healthy or not. I'm 


really not a doctor so I really, you know, I can't judge 
him. 


Okay. Fair enough. 


This exhibit, it was Defense Exhibit D I believe, and 
that was with the green circle that went around the 


holding building, Why WAS wW<eE) roving around that 
building? 
That day we received threats that -- we had a sheik in 


our custody and we received threats that we might have 
some rioters, you know, something might happen that day, 
so we tried to intensify the security. 


Was the sheik in that building at that time he's roving 
around it? 


Not in that building, no, sir. 


Where do you recall the sheik being at that time? 

There was right to that -- I don't even remember if he 
was there that particular day, if he was still there or 
not, but he was next to the green circle, the 
in-processing pen. 


The shiek was -- 
No, no, I'm sorry. It's not showing on there. It's not 


showing on my diagram where he was. It was to the left 
of -- of the left in-processing pen where I meant. It's 
not showing on that diagram. 

Okay. If you could -- 

Again, I'm just going to use this as the next 
prosecution exhibit, sir, with the green that's on 
there. We'll just print it out after he makes the 
additional markings if there's no objection. 

Any objection to that, Mr. Higgins? 

I'm sorry, sir? 

Any objection to that procedure? 


No, sir. 


Md: All right. 
Questions by the prosecution continued: 


Oz I'm confused with what you're telling me. So, again, 
we're talking about the shift when you're working 
midniaht to 04 on the 6th of June when you find 

(b)(6) dead. Okay? Do you understand that? 

Yes, sir. 


During that shift, what is your understanding of where 
the sheik is located? . 

Py He's supposed to be somewhere over here. There's 
another room somewhere right there. 


Q. What's tthere? 

A. It was like two little rooms that they usually did like 
the interrogating in there, like the HET team, that's 
where they would talk to them. So we made a special -- 

' we had a special room for the sheik so that he was the 
only prisoner there. 


Okay. So your understanding was the sheik was still at 
that time in this extra room? 

A. I don't remember. Like honestly I can't remember if he 
was still -- at that time if he was still there. The 
point was he was there that day, he was there, and we 
received those threats that day. That's the reason why 
the security was intensified. 


Q. Okay. Were there prisoners in both holding buildings at 
that time during your shift? 

A. Yes, sir. 

Q And out in the holding pen, that's where (b)@) was, 
correct? 

A. Yes, sir. 

Q Was there anybody else in the holding pen? 

A No, sir. 

TC: Can I have just a second, sir? 


The trial counsel conferred. 
Questions by the prosecution continued: 


Q. Okay. I want to go back to when you were talking about 
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on the 5th of June on that shift observing @)@ 
gasping. Okay? Understand? 
Yes, sir. 


All right. Just during that shift, what do you mean by 
gasping? Just during that shift. 

Gasping basically like after someone finished running a 
PFT, you know, you're breathing hard, you know, gasping 
like that when you're having trouble breathing, you 
know, you're a little exhausted, you seem exhausted, 
like that's what I mean by gasping. 

Okay. Now, again, just during that shift did you 
observe him exert himself in any way? 

No, but it was extremely hot though and he would never 
drink water. 

Okay. Thank you. That's all I have. 
Mr. Higgins? 

Oh, I'm sorry, sir. I'll offer this exhibit that's up 
on the seen as the next prosecution exhibit in order, 
sir. 

It's Prosecution Exhibit 57. 

Any objection? 

No, sir. 


It will be admitted; the words "for identification" 
deleted. 


Mr. Higgins. 


RECROSS - EXAMINATION 


by the defense: 


On the 5th of June 2003, Major Panlus did not arrive to 


the holding cells until after (6) had defecated 
himself, correct? 
Correct. 


You did not have any conversations with Major Paulus on 
the Sth of June 2003? 
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No, sir. 


your shift on the 5th of June 2003 was from 1200 to 
1600? 
Yes, sir. 


You're the, senior person on that shift, aren't you? 
yes, sir. 


It's your responsibility to make log entries? 
Yes, sir. 


Do you see that highlighted log entry on June Sth, 2003, 
at 1200? 


Yes, sir. 


Is that your handwriting? 
Yes, sir. 


And you wrote all EPWs were seen by HM3 (b)(6) 

prisoners were bandaged, doc reports all EPW's okay at 
this time. Is that what you wrote? 

Yes, sir. 


An the 5th of June 2003 when vou saw Staff Sergeant 


(b)(6) present after (b)(6) had defecated 
himseir, aia you tell him about wnat you observed 
regarding (b)(6) condition? 


We spoke a number ot times and I would always tell him 
or let him know what I saw, SO he was aware of it. 


Because he's your Staff NCOIC? 
Yes, sir. 


Anything use, Major Francis? 
Yes, sir. 
REDIRECT EXAMINATION 
by the prosecution: 
Sergeant (b)(6) you had mentioned that during the 
dragging incident Major Paulus was present, correct? 


Yes, sir. 


Did Major Paulus ask you what your observations were of 


(b)(6) during your shift? 
He didn't ask me at that time, sir. 
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Mr. Higgins? 
No, sir. 

EXAMINATION BY THE COURT 
by the military judge: 


Sergeant (b)(6) ‘in response to one of the defense 
counsel's question you indicated you thought <6) 
was being belligerent? 

Yes, sir. 


Why did you think that? 

He would not accept anything from us. I believed that 
was a sign of belligerence, six. He would just not -- 
he would not accept food or water and when we asked him 


to corporate, to do anything, he wouldn't do it on his 
own. 


Was he seen by a corpsman at any time during your shift? 
When -- he was seen by -- like my log entry said he was 
seen prior to my shift and the minute that we noticed 
that he had defecated we called in a corpsman again. 


You did? 


I notified Staff Sergeant (b)(6) and they make 
the call, sir. 


And it was based in part on the opinion of the corpsman 
that you decided that his refusal to drink and the other 
actions he was taking was out of belligerence? 

That was just my personal opinion, sir. 

Was that based on the fact that the corpsman said he was 
okay? 

Oh, yes, sir, definitely. 

Thank you. 


Questions in light of mine, Major Francis? 


No, sir. 
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Md : Mr. Higgins? 
Cc: No, sir. 
Md: Any member have a question for this witness? 


Negative response. 


Warning or recall? 


TCs No, sir. 
ce: No, sir. 
MJ: Sergeant (b)(6) I want to thank you very much for your 


testimony. You're excused as a witness and may go about 
your normal business. 


WIT: Thank you, sir. 


4 
The witness withdrew from the courtroom. 


MJ: Government. 
ATC: Sir, the government calls Lance Corporal (p)@) 
Lance Corporal (6)(6) U.S. Marine Corps Reserve, was called 


as a witness by the prosecution, was sworn, and testified as 
follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. Please state your full name spelling your last. 
Aes My name is Lance Corporal 6) 
MJ: You can sit back an the chair there, Lance Corporal. It 


will pick up your voice fine. 


Questions by the prosecution continued: 


Q. You're a Lance Corporal in the Marine Corps Reserve? 
A Yes, sir. 

Q. What unit are you assigned to? 

A 2/25, sir. 
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Where do you reside? Where do you live? 
Brooklyn, New York, sir. 


How long have you been in the Marine Corps? 
Slightly more than five years, sir. 


What is your MOS? 
0151, Admin. 


How long have you been with 2/25? 
Since November '99. 


And you're in an admin clerk billet with 2/25? 
Yes, sir. 


Did you go overseas in support of OIF with 2/25? 
Yes, sir. 


You went to Camp Lejeune first and then to Iraq? 
Yes, sir. 


When you got to Iraq, you were assigned to Camp 
Whitehorse? 


Yes, sir. 


And while you were at Camp Whitehorse you were a guard? 
Yes, sir. 


On 3 June of 2003, do you recall receiving a prisoner 
that was believed to be related to the ambush on the 
507th Maintenance Company? 

No, sir. 


When do you recall? 
It was the next day, sir, the 4th of June, sir. 


The 4th of June. 


On 5 June between 1200 and 1600 you're on duty and you 
have watch over py) 
Yes, sir. 


And he defecates on himself at this time? 
I didn't see that, sir, but Marines were talking about 
it, sir. 


But you became aware that he defecated on himself at 
this time? 


® e 


A. I don't believe I heard about it that day but I heard 
about it later on, sir. 

Q. What are your observations of (6) at this time? 

Ce: Objection. 

MJ: I'm sorry, what time? 

ATC: At the time that he defecates on himself. 

MJ: He just said he didn't know anything about it. 


Questions by the’ prosecution continued: 

Q. After you get off your shift at 1600 -- 

MJ: On which day, please. 

Questions by the prosecution continued: 

Q. On 5 June after you get off your shift at 1600, do you 


hear of some protesters coming and you're told to stand 
to and you're put on alert? 


A. Yes, sir. 
Q. During this time, do you get a further look at 
(b)(6) 
and where he's at? 
A. No, sir. 
Ox When do you next see (6)(6) 
A. It was midnight of the next day, sir. 
Q.. And who was on that shift with you? 
A. It was Corporal (@@) and Lance Corporal (b)(6) 
Os When you next see (6) there at your shift at 
midnight where is: 
A. He was outside of the -- he was outside of the exercise 
pen. 
Q. Outside of the exercise pen? 
Bee Outside of the building, he was in the pen, sir. 
0. At this time, is he alone or is he with other prisoners? 
Pes He was alone, sir. 
Q. At this time, is he standing up or is he laying down? 
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Cc: 
Md: 
Questions 


Q. 
A. 


MJ: 


Questions 


Q. 


Md: 


MJ: 


I saw a body that was lying down on the ground, sir. 


At this time when he's lying down on the ground, is he 
naked or clothed? 


Objection, leading, sir. 

Overruled. 

by the prosecution continued: 

Answer the question? 

I didn't see that as soon as I walked onto my post, I 
didn't see that, but I discovered that after it was 
announced that he was dead. Then they ‘took him out of 
the pit and then, they brought the lights and then I saw 
him and he was naked, sir. 

So when you saw him laying in the pen outside he was 
naked at that time? 

I didn't see that, sir. It was dark. I was aware there 
was a body out there, but I couldn't see whether he was 
naked or not. 

How do you realize that (6)(6) is dead? 


I'm sorry, where are we going? What is the relevance of 
this testimony? 


Just how it came to his knowledge, sir, what he 
observed. 


I'm going to ask you to move on and get to something 
else. 


by the prosecution continued: 


Where was the body placed after it was realized that 
(b)(6) was dead? 


What is the relevance of this? 
Sir, it's more of the same. 


I want to move on, counsel. It doesn't seem to be a 
point in issue. 


Any other questions? 


ATC: 
Md: 
CC: 
MJ: 
CC: 
MJ: 


CC: 


MJ: 


Questions 
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No, sir, that's all we have at the moment. 
Cross? 
Yes, sir. 
Are you' going to re-plow that same ground? 
No, sir. 
All right. 

fl 


I'm not going beyond the scope, but no, sir, I'm not 
going to that same ground. 


ALL right. 
CROSS - EXAMINATION 
by the defense: 


You were on shift from midnight to 4 o'clock on 
6 June 2003? | 
Yes, sir. 


Were you aware of a prisoner named the sheik? 
Yes, Sir. 


And during your shift, were you aware the sheik was in 
one of these holding pens? 
He was inside the building -- one of the buildings. 


Do you see the diagram on the monitor right there? 
Yes, sir. 


Do you have a small red pen on a desk in front of you 
there? 
Yes, sir. 


could you please pick it up and put an X as to where the 
sheik was. 
(The witness did as directed.) 


The witness has put a green mark on the left-hand 


holding pen on the sketch entitled "Sketch of Camp 
Whitehorse Detention Facility." 
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Sir, I'd ask that it be printed out and marked as the 
next defense exhibit in order and admitted into 


evidence. 
MJ: Any objection? 
ATC: None, sir. 
MJ: © Just go ahead and continue. ' 
CC: That's -all I have, sir. 
MJ: Any redirect? | 
ATC: No, sir. 
Md: I have no questions. 


Do you have any questions? 
The court reporter marked the member's question. 
I'm going to go ahead and ask the question. 
EXAMINATION BY THE COURT 
Questions by the members as posed by the military judge: 


Q. Lance Corporal, you came on the shift at 0000 on the 6th 
of June; is that right? 


A Yes, sir. 

oO: Were there lights of any kind on that holding pen where 
(b)(6) was laying? 

A 


I'm not sure if there was any light but it was dark and 
I couldn't see. 


Q. Were there lights out there in the yard? Do you recall? 

A. No, sir. 

Q. It was dark in the pen? 

A. It was dark outside. I'm not sure whether if they have 
light out there. 

Oi Did you walk by the pen? 

A. Yes, sir. 


0. Could you see the ground inside the pen? 

A. I didn't look at the pen. I walked by the pen and then 
Corporal @)@) immediately put me on post. 

When was it that you noticed that there was a body in 
the pen? 

Bes When I was sittina between the building and Corporal 
(b)(6) told (6) to check on the body. 

Q. When you got on duty and you walked by that pen, did you 
notice if anyone was watching the pen or the person in 
the pen? 

A. Is there anybody that: was watching the person? 

; Guarding the person in the pen? 

A. I don't think so, sir. 

Md: Does that answer your question? 


MBR [LTCOL ORR]:It does, sir. Thank you. 


MJ: Any questions in light of those? 

cc: No, Sir. 

Md: Government? 

ATC: No, sir. 

MJ: Warning or recall? 

ATC: Neither, sir., 

oe: No, iy 

Md: Lance Corporal, I want to thank you very much for your 


testimony. You're excused as a witness and may go back 
to your normal business. All right? 


WIT: Thank you, sir. 
The witness withdrew from the courtroom. 
Md: Government? 


ATC: Yes, sir. At this time the government calls Lance 
Corporal (b)6) sir. 


MJ: I want a proffer of what Lance Corporal (6)6) is going 
to talk about. 

ATC: Sir, observes the defecation, observes discovery of the 
body -- actually he is the one who discovers 
dead, sir. 

Md: I'll allow you to have him testify about that aspect, 
but not the other. , 
Bring the witness in. 

ATC: I'm sorry, sir? 

Md: I said bring the witness in. 

ACs Yes, sir. 

MJ: Defense Exhibit E will be admitted; the words "for 
identification" deleted. 
Please swear the witness. 

Lance Corporal (b)(6) U.S. Marine Corps Reserve, was 


called as a witness by the prosecution, was sworn, and testified 
as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Oe ee ee ee 


Please state your full name spelling your last. 
Lance Corporal @@6) 


What unit are you assigned to? 
2/25% 


Where do you live? 
(b)(6) 


How long have you been in the Marine Corps? 
About two years. 


What's your MOS? 
I'm an 0612, Field Wireman. 


Have you been with 2/25 the length of the time you've 
been in the Marine Corps? 
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yes, sir. 


And you are a wireman with them? 
Yes, sir. 
t 


I mean, that's the billet you serve with them as well? 
Yes, sir. 


You deployed in support of Operation Iragi Freedom with 
2/25; is that correct? 
Yes, sir. 


You went to Camp Lejeune and then to Iraq? 
Yes, sir. 


When yqu got to Irag, you were assigned to Camp 
Whitehorse; is that correct? 
That's correct, sir. 


And you were a guard at Camp Whitehorse? 
Yes, sir. 


On 3 June 2003, were you made aware of receiving a 
prisoner who was believed to be related to the ambush of 
the 507th Maintenance Company? 

No, sir, that was 4 June. 


4 June you're made aware of it? 
Yes, sir. 


What was that individual's name? 


(b)(6) 

(b)(6) ' Early in the morning of 6 June, a few days 
after m@) was brought in, you're posted on your 
shift; 1s tnat correct? 


Yes, sir. 


Who was’ on that shift with you? 
Myself, then Sergeant ye) Lance Corporal p@) 


When you posted that morning, did you observe @)@) 
at this time? 
We looked on him -- at him for a moment, Sir. 


Where is (b)6) at this time? 
In the outside cell. 


Q. Is he alone or is he with other prisoners? 

A. He's by himself, sir. 

Q. Is he laying down or standing? 

A. He's laying down, sir. 

Q. What is he laying on? 

A. I believe just the ground. 

CO: Not laying on anything? 

A. I can't recall. , 

OQ. Do you remember if he's naked or clothed? 

Bi I believe he was naked. 

QO. He was naked? 

A. Yes, sir. 

Or Are you aware at this time if he's alive or dead? 

A. Not when we first saw him, sir. 

Q. How do you realize that (6)@) is dead? 

A. He didn't make no moves after awhile so we decided to go 
check on him, sir. 

Q. Do you remember what time that was? 

A. Tt was after 12 at night, sir. 

Q. How did you realize he was not responsive? 

A. When we -- well, I went inside the cage and tried 
shaking him to see if he'd make any response. He never 
made any response. 

Oo. Did you touch him, pull on him, something like that? 

A. I just shook him with my hand. 

Q. What happened next? 

A. I was told to call Staff Sergeant (b)(6) 

D2 Is that what you did then? 

A. Yes, sir. 

Q. When you say you found (6)(6) in the outside cell, 
could you clarify what you mean by the outside cell? 

A. In the part -- sir, I don't understand your question. 

MI Did you have a pen, a concertina wire area just outside 


the -- 


WIT: 
MJ: 
WIT: 
MJ: 


Questions 


Ces 


Questions 
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Yes, sir. 
Is that where you found him? 
Yes, sir. 
Thank you... 
by the prosecution continued: 
The hatch to the cell to the outside -- the hatch to the 
outside cell, was that opened or closed? 
It was closed when we saw him, sir. 
It was closed before you saw him but then you opened it 
up to go and check on him? 
Yes, sir. 
But when you first observed (6)(6) that hatch was 
closed? 
Yes, sir. 
Thank you. 
Mr. Higgins? 
Yes, sir. 
CROSS - EXAMINATION 
by the defense: 


Good afternoon. 
Good afternoon. 


You came onto vour shift at -- excuse me. At 2345 Lance 
Corporal (b)(6) came and woke you up on 5 June 2003, 
correct? ' 


That's correct. 


And you went on to your midnight to 0400 shift? 
That's correct, sir. 


And you got on post about ten after midnight? 
Yes, sir. 


And after you got on post, Corporal (b)@) told-you to 


rove around one of the holding pens? 
Yes, sir. 


And you would make an evolution around that pen? 
Yes, sir. 


It took about five minutes to ‘walk around the pen? 
About -- that sounds correct, sir. 

And on the second time you came around after roving you 
noticed that @)@) wasn't moving? 

Yes, sir. : 


You went and told Corporal ()@) \? 
Yes, sir. 


He told you to go check on him? 
Yes, sir. 


That's what you did? 
Yes, sir. 


You came back and told him he wasn't responsive? 
Yes, sir. 


Corporal (6)) went in and checked him? 


That's correct. 
and then Corporal )€) took off to get Staff Sergeant 
(b)(6) correct? 


yes, Sil. 

And when Staff Sergeant ()(6) arrived, you asked 
him if you should go get the doc? 

No, I was ordered to go get the doc. 


You were ordered to go get the doc? 
Yes, sir. 


and that's what you did? 
Yes, sir. 


That's all I have, Sir. 
Captain Emerich? 


No, Sir. 


Se 


MJ: Do any members have any questions for the witness? 


If you have a question, I need you to write it out. 


MBR [LTCOL ORR]:Even if it's the same one. 


MJ: I can ask the same question if that's what you want 
asked. 


MBR [LTCOL ORR] : Please. 


Md: Trial" counsel, the diagram of the detention facility, 

put it up. 

The trial counsel did as directed. 
' 


EXAMINATION BY: THE COURT 


Questions by the members as posed by the military judge: 
4 


Q. Take a look at that, Lance Corporal. Do you recognize 
that? 

A. Yes, sir. 

Q. Would that be, although not to scale, an accurate 


diagram of Camp Whitehorse Detention Facility when you 
were there? 


A. Yes, sir. 

Q. The rectangular area at the very top of the screen, it's 
labeled "holding pen," is that where you found 
(b)(6) 

A. Yes, sir. 

Q. And the building kind of below that and to the left, 
it's entitled -- rectangle I should say, entitled 


"Holding Building" -- 
Yes, sir. 


~- is that the building that you were roving around? 
Both of them buildings, sir. 


You went around both of them? 
Yes, sir. 
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So you were walking all the way to the end that would be 
to the far left as you review the screen, go around the 
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building and then all the way down, come through the 


breezeway between Holding Building and Troop Building? 
Yes, sir. 


That took you about five minutes? 
About, yes, sir. 


Inside these holding buildings, the two rectangles, were 
those -- inside of those areas lit in any way? 
It was lit, sir. 


And what type of ‘lighting? 
It was a light like -- I'm sorry. 


Like an incandescent lightbulb? 
Yes, sir. 


Like you might have in your house? 
Yes, and I believe it was purple lights sometime. 


To keep the amount of light being emitted down? 
Yes, sir. 


And there were windows in those two buildings? 
Yes, sir. 


Were those windows covered in any way? 
No, Sir. 


So the light could go outside? 
Yes, sir. 


Would you say very much light was omitted from within 
those buildings to the outside area? 
Yes, sir. 


Did it to any degree illuminate that holding pen? 
Yes, sir. 


Did it illuminate? 
Yes, sir. 


Could you easily see @@) laying there as you 
walked by? 
In the inside holding? 


No, the holding pen as you walked by? 
Oh, there was not -- no, I thought you were talking 
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MJ: 


about the holding building. The holding pen, there was 
no roof or no light. 


Just simply concertina wire? 
Yes, sir. 


The light that inside the holding building was coming 
through the window? 
Yes, sir. 


Did that light illuminate that holding pen? 
Yes, ‘sir. 


With that illumination, the light, could you see 


(b)(6) 
Yes, sir. 


Could you tell how he was clothed when you walked by? 
Yes, sir. 


That's how you knew he was naked? 
Yes, sir. 


Is there any other outside lighting inside that 
compound, the detention facility? 
I don't believe it was on at that time, sir. 


Does that answer your question? 


MBR [LTCOL ORR] :Thank you, sir. 


Questions by the members as posed by the military judge continued: 


Oo YO > 


Each shift: of guards was made up of three Marines; is 
that correct? 
Yes, sir. 


It was yourself and who else? 


Sergeant (b)(6) and Lance Corporal (6) 

I want you to take that stylus, that pen, and while you 
were roving tell me where -- mark with an X where 
Sergeant (b)(6) was. 


(The witness did as directed.) 


And he remained there while you were patrolling or 
roving? 


Q. Did you know where Lance Corporal (b)(6) was? 
A. Yes, sir. 
MJ: - Hold on a minute. Change the color. 


The trial counsel did as directed. 


Questions by the members as posed by the military judge: 


Q. Now, I want you to make an X where Lance Corporal (m6) 
was while you were roving. 

A. (The witness did as directed.) 

Q. And then you circled the two buildings, correct? 

A. Yes, sir. : 

MJ: Does that answer your question? 


MBR [MAJ RUSSELL] :Yes, sir, it does. 
MJ: Are there other questions from any member? 


Negative response from the members. 


Md: Any questions in light of those? 
ATC: None, sir. 
CG: Yes, sir. 


RECROSS - EXAMINATION 


Questions by the defense: 


Q. Do you recall if a battle lamp had been put out in the 
holding pen where (b)(6) was? 
A. I believe there was one out there, but I don't recall it 


being on at the time. 


O.: You're just not sure? 
A. Yes. 

Md: Any other questions? 
ATC No, sir 


Negative response. 


Warning or recall? 


ATC: No, sir. 
ce: No, sir. 
Md : Lance Corporal ()@6) I want to thank you very much for 


your testimony. If you'd leave that stylus there and 


you're free to exit the courtroom and go about your 
normal duties. 
' 


The witness withdrew from the courtroom. 


Md: Government, your next witness. 
aos Yes, sir. The government calls Sergeant ()@) 
Md ¢ The last exhibit is Appellate Exhibit CLII (152). It 


will be provided to the members. 


Sergeant (b)(6) U.S. Marine Corps Reserve, 
was called as a witness by the prosecution, was sworn, and 
testified as follows: 


DIRECT EXAMINATION 
Questions by the prosecution: 


Q. State your full name. 
ci (b)(6) 


Ox You're currently a Sergeant in the United States Marine 
Corps, correct. 
Yes, sir. 


Your current unit: is 2d Battalion, 25th Marines? 
Yes, sir. 


And you're currently on active duty, correct? 
Yes, sir. 


You deployed with 2/25 in support of Operation Iragi 
Freedom, correct? 
Yes, 6ir. 
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Durina that devlovment, vou ended up at Camp Whitehorse 
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Detention Facility, correct? 
Yes, sir. 


You were a guard there? 
Yes, sir. 


Were you working as a guard on the 5th of June 2003? 
Yes, sir. 


Do you recall a prisoner that you guarded on that day by 
the name of 

y (b)(6) 

es, sir. 


At that time, what was your knowledge as to why 

(b)(6) was a prisoner? 

Well, sir, what we heard was that he was a part of the 
507th Maintenance, the ambush. That's what I've heard, 
sir. 


And what significance does that have to you? 


PFC Lynch, I guess, and the Army people that they 
captured or something. 


Okay. On the Sth of June you were the NCO of the shift 
that worked at the detention facility that day, correct? 
Yes, sir. 


As a matter of fact, you were the NCO of a shift of two 
other individuals, correct? 
Yes, sir. 


The other individuals on your shift were Lance Corporal 


(0)(6)_ ae Lance Corporal gy , correct? 


Your shift began at 1600, correct? 
Yes, Sir. 


And lasted until 2000, correct? 
Yes, sir. 


Durina that shift of 1600 to 2000, did you observe 
(b)(6) ? 
I think I seen him there, yes, sir. 


Okay. When was the first time you see him during that 


shift? 
When we come in, sir, 1600 I think. 
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Okay. So when you're coming right on your shift; is 
that correct? ; 
Yes, sir. 


What do’ you see? 
He was just laying there, sir. They told me he I guess 
defecated on himself. 


You say he's lying there. What do you mean? 
He would just lying on the deck, sir. 


How was he laying? . 

Just facing up, I guess, just laying on the floor and he 
had like stuff all around him. 

Let's break that down a little bit, okay? 


So is he laying on his back? 
Yes, sir. 


And how is his head positioned? 
Just, I guess, facing up, sir. 


His eyes were looking straight up into the sky or the 


ceiling? 
Well, I can't recall. I mean, I noticed he was just 
laying like this. I don't know -- I guess he was faced 


looking up at the sky. 


And what the witness did is he put his arms to his side 
and looked up towards the ceiling. 


by the prosecution continued: 


What is he doing with his legs? 
Just laying there, sir. 


Are they flat on the deck? 
Yes, sir. 


Did you hear him making any noises? 
No, sir -- I can't recall. I didn't hear him. 


Where is he at this time? 
In one of the houses, the one on the, I guess. I don't 
know how -- 


One of the interior holding cells? 
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A. Yes, sir. 

Q. Okay. Now, when you observe him laying there, did you 
notice anything unusual about him? 

et Well, he had defecated on himself so he had -- 
everything that was on the floor it was stinking and 
stuff. 


Okay. When you say it was all over on the floor, what 
do you mean? 


A. It was like he had diarrhea, sir, or something, and it 
was just everywhere, sir. 

Q. Where was it in relation to him? 

A. Everywhere, sir, all under him and on his side. 

Q. You said it was all under him. Was he clothed at this 
time? 

A. Yes, sir. 

Q. Was he laying on and in the defecation? 

A. When I first got there, yes, sir, he was. I mean, 
that's what -- the thing I seen. 

Q. Was it pooled around him? 

A. Yes, sir. 

Q. AV1 riaht So you see this. Where is (b)(6) and 
(b)(6) ; 

A. They hadn’t come in, sir, so I guess they were around, 
sir. I mean, I -- 

Q. Did you see anybody else there? 

A. I can't recall, sir. I mean, I know when we first came 
in, I mean, I seen Marines leaving the shift that was 
there, I guess, and -- I don't know what you mean, sir, 
if I'd seen anybody else. 

Md: You're mumbling. 

WIT: I don't know what you mean if I seen anybody else. 


Questions by the prosecution continued: 


Q. Well, did you see any other guards present at that time? 
A. I can't recall, sir. 
Q. Well, do you know Major Paulus? 
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Yes, I do, sir. 


And he was your OIC at the time, correct? 
Yes, sir. 
5 


At the detention facility, correct? 
Yes, sir. 


Did you see him present at that time? 

He was, but I don't know what time. Like he came in so 
I know he was there, I just can't recall the time that 
he wa's there, sir. 

' 


Qkav. ‘Nid you see any other prisoners in that cell with 
(b)(6) 

When I went actually to take care of the other prisoners 
because they had taken all the wrisoners to the other 
cell, so I stood there and @)¢) and (6) were in 
the -- on the other side, sir. 


So you were guarding the prisoners in the other cell? 
Yes, Sir, but all the prisoners were transferred to the 
other side, sir. 


But you did have the opportunity to observe (b)(6) 2 
Yes, sir, when I first came in. 


Did you observe anvthing that © = or (b)(6) may 
have done with @)@) in that other cell? 

No, sir. 

Later on did you observe (b)@6) again that afternoon? 


When I left, when we left the shift, sir, like he was 
outside already. 


What do you mean by outside? 
Well, he was just in the little pen that we had outside. 
He was just like there, sir. 


So it was an outside holding pen, correct? 
Yes, sir. 


And this is one that's configured of concertina wire, 
right? 
Yes, sir. 


Was he out there alone? 
Yes, sir. 
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How was he positioned out there? 
Same -- just facing up, sir, the same. 


So laying down again? 
Yes, sir. 


What is his arms doing? 
He was just laying like this, sir. 


Arms straight to the side? 
Yes, sir. 

On the ground? 

Yes, sir. 


What's his legs doing? 
Flat, sir. 


On the ground? 
Yes, sir. 


What's his head doing? 
Flat also, sir. 


Where are his eyes positioned? 
I mean, I didn't see -- it wasn't that close so I 
couldn't see where his eyes. I'm walking out. 


Well, did you see how his head was positioned? 
He was just like this, sir, just facing -- I guess 
facing up. 


So facing up looking up to the sky? 
That would be correct, sir. 


What time of the day was this? 
Probably like 2000, sir, towards the end of my shift. 


So you saw him there towards the end of your shift? 
Yes, sir. 


Was the sun down by this time? 
Yes, sir. 


All right. When you see (b)(6) out there in the 


outside holding pen is he clothed? 
I think at the time he was not, sir. 
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The bailiff did as directed. 


MJ: Are you referring him to the highlighted area? 
Ce. Yes, sir. 
MJ: Hand this to the witness. 


The bailiff did as directed. ; 


MJ: Just read the highlighted area to yourself. 


WIT: Yes, sir. 
RECROSS - EXAMINATION 


Questions by the defense: 


Q. You've read that to yourself? 

A. Yes, sir, I did. 

Q. Does that refresh your recollection as to whether you 
attempted to feed and give water to (b)(6) on 
June 5th, 2003, during your 1600 shift? 

A. Yes, sir. 

Q. That was written on June 6th, 2003? 

A. Yes, sir. 

Q. Less than -- within a day of the events? 

A. Correct, sir. 

Q. Would you agree your memory would be better the day 
after than it is today? 

A. That's correct, sir. 


Cc: Thank you. 
The bailiff retrieved the document. 
MJ: Major Francis? 


TC: Yes, sir. 


899 


ew @_ 


REDIRECT EXAMINATION 
Questions by the prosecution: 
Ox Since your memory has been refreshed by Mr. Higgins with 


that statement, has that statement in any way changed 
what vou told us just a few moments ago about the way 


(b)(6) was positioned and his reactions when you 
offered him the food and water? 

re He was still laying there. He was laying there, sir, 
when I did that. 

Q. So no reaction from him? 

A Right, sir. 

MJ: Mr. Higgins? 

cc: No, sir. 


' EXAMINATION BY THE COURT 


Questions by the military judge: 


Q. Clarify for me. Sergeant, on the 5th of June did you 
offer (6) food and water? 

A Yes, sar. 

Q. Where was he when you offered it? 

A In the pen by himself on the inside, sir. He was 


inside, sir. 


He was still inside the building? 
Yes, sir. 


Q 
A 
Q And he was covered in defecation? 

A. I can't recall, sir. I can't recall if he had. 
Q 

A 

Q 


Pardon me? \ 
I can't: recall if he had -- 


Well, you indicated before that when you came on shift 
you were told that he defecated on himself and he was 
laying in this pool of defecation when you walked in 
there. Am I following that correctly? 

A. Yes, sir, I did say that, sir. 
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blade in his mouth? 
Yes, sir. 


And the guards were able to get that razor blade out 
and -- 


Objection, relevance. 
Defense? 


Yes, sir. 


Sir, we went into this with -- actually I'll move on. 


All right. 
by the defense continued: 


You were asked questions about the interrogation you did 
on the morning of the 4th of June 2003 just now. 
Yes, sir. 


You offered (b)(6) water during that interrogation, 
didn't you? 
Yes, sir. 


And he refused to take it from you, correct? 
That's correct, sir. 


You don't speak Arabic, do you? 
No, sir. 


You had a translator with you there? 
That's correct. 


He speaks Arabic, that's why he's the translator, right? 
Yes, sir. 


When the translator that spoke Arabic offered (b)(6) 
water he took it from him; is that correct? 
Yes, sir. 


During your interrogation you and the other intelligence 
member there were talking English about the questions 
you wanted to ask, correct? 

That's correct, sir. 


And you would then have to pass those questions through 
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the translator? 
Yes, sir. 


And while you were doing that, on at least one occasion 
(b)(6) started to answer before the Arabic 
transiation was even given to him, didn't he? 

Yes, sir. 


And that led you to believe that he understood English? 
Yes, sir. 


No further questions, sir. 

\ 

Government, redirect? 

None, sir. 

I have no questions. 

Does any member have a question for this witness? 
Appears not. 


Warning or recall? 


Both, sir. 


Sergeant, I'll going to excuse you at this time but you 
are being held subject to recall. I want to caution you 
not to discuss your testimony With anyone other than the 
trial counsel, defense counsel or the accused. If 
anyone other than those individuals attempt to discuss 
your testimony, you are to refuse to do so and 
immediately inform the trial counsel. All right? 


Absolutely, sir. 
Are you going to need him back today? 
No, sir. 


Before you leave the area, make sure that Major Francis 
or Captain Emerich know how to get a hold of you. Okay? 


Yes, sir. 


You're excused and you may go ahead and step off the 
witness stand and out of the courtroom. 
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The witness withdrew from the courtroom. 
MJ: Government. 
TC: Yes, sir. 
The government calls PFC()@) to the stand. 


Private First Class (b)@) , U.S. Marine Corps Reserve, was 
called as a witness by the prosecution, was sworn, and testified 
as. follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


When were you a guard there? 
Between April to May of 2003. 


Os Please state vour full name. 

A. (b)(6) : 

oe Currently you're a Private First Class in the United 
States Marine Corps Reserve? 

A. Yes, sir. . 

Q. Your battalion is 2d Battalion, 25th Marines? 

A. That's correct. 

O- How long have you been in the United States Marine 
Corps? 

A. About three-and-a-half years now. 

0. Please state the current city and state where you 
reside. 

A. I live in the (b)(6) 

Ox Did you deploy with 2/25 in support of Operation Iragi 
Freedom? 

A. Yes, sir. 

Q. During that deployment, were you stationed at Camp 
Whitehorse? 

A. Yes, sir. 

0. At Camp Whitehorse, were you a guard at the detention 
facility? 

A. Yes, sir. 

Oi 

A. 
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Okay. I want to focus you in on the 5th of June 2003. 
Okay? Were you a guard at the facility at that time, at 
the detention facility? 

Yes, sir. 


Who was your OIC? 
Major Paulus. 


And who was the Staff NCOIC? 
Staff Sergeant (b)(6) 


Who was the -- which unit did you belong to at that 
time? I mean -- I'm going do back up. 


Which company did you belong to within 2/25 at that 
time? , 
At that point, I was with H&S Company, sir. 


And who was the H&S Company CO? 
Maj or (b)(6) 


Was there a Camp Commandant for Camp Whitehorse? 
I want to say it was MajOY (6) 


Okay. On the Sth of June 2003, were you guarding a 
special prisoner? 
Yes, sir. 


And who was that? 
At what time, sir? 


Okay. On the, 5th of June 2003, were you guarding a 
sheik? 
At one point, yes, sir. 


When did that begin? 

That was in the late afternoon. 

Roughly around what time period? 

Somewhere around 4 o'clock I believe, sir. 


So 1600? 
Yes, sir. 


All right. What was your purpose in guarding this 
sheik? 

The sheik was originally supposed to be guarded as a 
high profiled detainee. We were just supposed to watch 
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him, and they were told that -- we were told that when 
the Marines went to get the sheik that his people had 
put up resistance, then in turn when we had the sheik 
with us at one point we were told that the sheik was 
going to be put into general population. 


And who told you that? 
Sergeant Pittman told me that. 


Who is Sergeant Pittman? 
Sergeant Pittman was any NCOIC. 


So at that time who is actually guarding the sheik? 
When I first arrived there was two Marines from Weapons 
Company there that were initially detatled out to guard 
this shiek individual because they didn't want our 


Marine guard forte watching over him because they had 
their own details. 


Okay. And eventually you took over? 
Yes, Sir. When we were told that the sheik was going to 
be put into the general population area, they had us 
relieved the Weapons Company Marines and we took over 
the primary watchers of that person at the time. 


Who is we? 
Myself and Sergeant Pittman. 


Where was the sheik located at this time? 

At this time, he's located in the -- it was utilized as 
a bathroom by the Iraqis and the HET team used it as an 
interrogation area. 

Sir, I think it's a little bit out of focus. 


by the prosecution continued: 


PFC (6) I'm showing you a diagram -- 
Yes, sir. 


~~ on the screen in front of you. Do you recognize 
that? 
Yes, sir. 


What is that? 
That is a layout of the holding area at Camp Whitehorse. 


Is it a fair and accurate depiction of how it was laid 
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out as of the 5th of June 2003 when you were dealing 
with the sheik? 
Yes, sir. 


Now, that screen in front of you 1s a touch screen. 
Okay? 

Okay. 
Will you put an X where it was when you first took over 
guarding the sheik -- 


Hold 'on a minute. 
t 


by the’ prosecution continued: 


-- where he was located. 
(The witness did as directed.) 


Okay. The witness has done so with a blue xX. 
by the prosecution continued: 


Did you ever look inside of that holding building? 
Yes, sir. 


What was in there? 

In the area where the sheik was being held, it was 
surrounded by concertina wire and then the inside of it 
was a cot, a roll of toilet paper, a stool and maybe a 
jug of water. 


And when you say a cot, this is one of the military 
fold-up type cots, correct? 
Yes, sir. 


Did you know who the cot was meant for? 
The cot was meant for the sheik. The sheik was sitting 
on it at that time. 


Okay. At some point were you instructed to move the 
sheik? 
Yes, sir. 


Who instructed you? 
Sergeant Pittman and I were instructed by I cannot 
remember who at this time, sir. 


Okay. If you could -- where did you move him? 
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We brought him over to the holding area where we would 
do the in-processing and at that point there he was 
processed in. 


And when you say in-ptrocessed, what do you mean? 
Meaning he was strip searched, checked for contraband, 
zip tied, a bag was put back over his head and he was 
then moved into a holding area. 

Now, when you say he was moved into a holding area, what 
do you mean? 

One of the holding buildings that we were using to hold 
the detainees. 


Okay. If you could, if you would please mark again with 
an X which holding building it was that you moved the 
sheik into. 
(The witness did as directed.) 


What time of the day was this that you moved him in 
there? 


It had to be roughly 1630 to 1700, sir. 


And this is on the 5th of June? 
That's correct. 


How long did you guard the sheik in that building? 
It wasn't very long. We brought him in there and -- 


Let's not go into that. Just how long was it? 
Maybe three to five minutes at the most. 


Okay. Now, are you aware of whether the sheik remained 
in that holding building the rest of the day or not? 
I'm not aware of that, sir. I'm not aware of what 
happened to the sheik after we all geared up. 


Now, when you took the sheik into that building, was 
there anybody else in there? 
No, Sir, not at that time. 


Okay. Do you recall havina a vrisoner at Camp 
Whitehorse by the name of (6) 
Yes, sir. 


On the afternoon or evening of the 5th of June 2003, did 


you have any interaction with (b)(6) 
No, sir. 
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On the early morning hours on the 6th of June 2003, did 
you have any interaction with @@ 
Yes, sir. 


Okay. What type of interaction? 


I was told that one of the -- the Marines felt that one 
of the detainees had expired. Myself and Staff Sergeant 
()(6) were sleeping on the roof of the troop 


billet area at the time. Went down to that holding pen 
area and I walked into the rear holding pen where 

(b)6) was lying in appeared to be a fetal position. 
I tried to take a pulse. I felt his leg. He was, cold 
and he had no pulse at that time and that was my extent. 


What time was this roughly on the 6th of June? 
I want ito sigh 1230 in the morning -- excuse me, 1245, 
somewhere along those lines, sir. 


Okay. Will you just mark with the green X where it was 
that you found (6) ee 

(The witness did as directed.) 

The witness has done so. 

Sir, at this time the government would like that marked 
as the next prosecution exhibit in order, and the 
government offers it into evidence. 

Any objection? 


No objection, sir. 


That's Prosecution Exhibit 56. It will be admitted; the 
words "for: identification" deleted. 


Government. 
by the prosecution continued: 


PFC (b)(6) when you went out to check on @)@6) on the 
time that you found him dead, was there anybody else in 
that holding pen with him? 

Not at that time, sir. 


Nid vou ever see anybody out in that holding pen with 
(b)(6) on that evening? 

I never saw (p)@6) in that holding pen prior to that 
time, sir. 
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Now, when the sheik is in the holding building that 
you've marked with a red X on the exhibit, where are all 
the rest of the prisoners? 
They were in the holding building adjacent to that. 
So the other holding building that's not marked with an 
X? 
Yes. 
Thank you. That's all I have. 
Cross? 
One moment, sir. 

CROSS ~ EXAMINATION 
by the defense: 


Did you have a cot? 
NO; “617. 


Until you saw that cot in the area you were going to 
place the shiek, the area you marked with a blue X up on 
the screen, Prosecution Exhibit '56, before you saw that 
cot in that room someone had told you run and get a cet, 


would you have known where to go to find a cot? 
NO, Sax. 


Thank you. 

Anything else, Major Francis? 
No, sir. 

I have no questions. 

Any questions for the witness. 
The members have no questions. 
Warning or recall? 

Both, sir. 


PFC (b)(6) I want to thank you very much for your 
testimony. Before you go, however, I want to caution 
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you not to discuss your testimony with anyone other than 
trial counsel, defense counsel or the accused. If 
anyone other than those individuals should attempt to 
discuss your testimony, you are to refuse to do so and 
immediately report the occurrence to Major Francis. All 


right? 

WIT: Yes, sir. 

Md: You're being excused now, but you are being held subject 
to recall. So before you leave the building, make sure 


Major” Francis knows how to get a hold of you in case we 
need you back here tomorrow or in the next couple of 
days. ‘All right? 

WIT: Yes, sur. 

Md: Okay. Thank you. 


The witness withdrew from the courtroom. 


Md: Government. 
TE: Sir, the government calls Sergeant (b)(6) 
Sergeant (b)(6) U.S. Marine Corps Reserve, was called as 


a witness by the prosecution, was sworn, and testified as follows: 
DIRECT EXAMINATION 


Questions by the prosecution: 


O. State your full name.” 
A. My name iS (b)6) 
Q. Currently you are a Sergeant in the United States Marine 


Corps Reserve, correct? 
Yes, sir. ' 


Your current unit is 2d Battalion, 25th Marines? 
Yes, Sir. 


Where do you currently reside? 
I reside iN (6) 


All right. How long have you been in the United States 
Marine Corps Reserve? 
Five years, sir. 
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You were called up in support of Operation Iraqi 
Freedom, correct? 
Yes, sir. 


At that time you were’ part of 2/25? 
Yes, sir. 


As a -- before you actually deployed to Iraq, did you go 
to Camp Lejeune. for training? 
For about a week, sir. 


Do you recall receiving any classes from Major Paulus? 
Yes, six, some EPW handling classes, how to work with 
the MOPP suit, things like that. 


Do you ever recall him discussing how you should treat 
prisoners? . 
Yes, sir. 


What did he tell you? 
We were going to treat them the way we would be wanted 
treated if we were in their position. 


Do you recall him mentioning the Geneva Conventions? 
Yes, sir. 


What did he tell you? 
We're Marines and we do the right thing and we play by 
the rules. 


What did that entail? 

Basically the way that you're supposed to treat 
prisoners, give them food, water, the best care that 
you're supposed to give them depending on your 
situation. 


Okay. At some point you deployed to Iraq with 2/25. 
correct? 
Yes, sir. 


You ended up being assigned to Camp Whitehorse, correct? 


Yes, Sir. 


And you were assigned to the detention facility? 
Yes, sir. 


When did you get assigned to the detention facility? 
I believe it was the beginning of June. 
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Of 2003? 
Yes, sir. 


All right. At that time, who was vour OIC? 
Major Paulus -- I mean Major (6) < Bix: 


Your OIC of the detention facility? 
Of the detention facility was Major Paulus. 


And is that the same Major Paulus who is sitting here in 
the courtroom? 

Yes, ‘sir. 

1 


I want’ to focus’ you in on the 5th of June 2003, okay? 
Yes, sir. 


i) 
On that particular day, were you working a shift as a 
guard at the detention facility? 

Yes, sir. 


Okay. Who was on your shift? 


Lance Corporal <6) and Lance Corporal (6) 
Lance. Corporal (6) is spelled ()@6) 
Yes, sir. 


What shifts did you work that day? 
I believe it was the noon shift, sir, from 12 to -- 1200 


‘to about 1600 I believe. 


Did you -- during that shift. do vou recall aquarding a 
prisoner by the name of m@ 
Yes, sir. 


During that shift, do you recall an incident involving 
(b)(6) ; 

Yes, sir. 

Please describe for us that incident. 

Basically towards the end of my watch there was 
complaints from some of the prisoners they were in the 
cell with him. They complained about a foul smell 


coming from @)@) and, you know, they were pointing 
at him. At that point, we proceed to investigation what 
was going on and we learned that @)@) had defecated 


on himself. 


Okay. How did you learn that? 
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By looking at it, sir. We went and did a visual 
inspection to see what was wrong. 


What did you see? 
Feces on his clothes.’ 


How was (b)(6) positioned at that time? 
He was laying on his side, just laying on the ground. 


‘ 


And you said you saw defecation on his clothes. Where 
on his clothes? 


Just dirty marks towards the rear part. 


Okay. Did you see any on the ground? 
I don't recall correctly, sir. 


Okay. All right. So you see dirty marks on his 
clothes. What. do you do? 

It was towards the end of the shift so we waited when 
the next shift came on and we proceeded to request some 
of the prisoners that were there to get us -- help him 
out to get him cleaned. 


What do you mean "get him cleaned"? 

We were not going to leave him Jike that, so we took 
him -- we wanted to take him outside and get him clean 
and washed and get rid of that stuff that he had on him. 


Well, was it your shift that was dealing with this 
problem? 


No, it was the oncoming shift. 


The oncoming shift? 
Yes, sir. 


Who was on that shift? 


Sergeant @)) Lance Corporal (b)(6) Lance 
Corporal 


Okav. Now, did you observe that shift deal with 


(b)(6) ; 
Yes, sir. 


And what did you observe? 

I observed when he was dragged outside of the cell to be 
cleaned, I observed when his clothes were removed and, 
you know, the whole thing pretty much. 
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‘Okay. You saw when his clothes were removed? 


Yes, sir. 


And who removed his clothes? 
I can't’ recall, sir. 


Who was' present during this time that the clothes were 
being removed? 


Staff Sergeant (b)(6) , myself, (b)(6) - the watch 
that was on, Major Paulus, Major 6) . Those are the 
people that I can remember. 

Okay. 

And docs -~ the docs were there. I don't remember which 
one, but there were docs there. 

Now, did you see py) removed from the cell? 

Yes, sir. 


What did you see? 
He was dragged outside by Lance Corporal (b)6) 


Did you see how he was dragged? 


Yes, sir. He was dragged by armpits, the head, you 
know, whatever he was able to get a hands on. 


Okay. Now, when you say he was being dragged by the 
head, what do you mean? 

I was outside, so when he was -- the only thing I got to 
see was when he was coming out of the cell, like the 
part where he was exiting the cell he was being dragged 
like basically -- like somewhere around here in this 
area (indicating) he was being dragged outside. 


The witness placed his hands up near his ears, both 
hands on his own ears. 


by the prosecution continued: 


Well, what position were you in relation to (6) EG 
see this during the drag? 

Well, while he was dragging inside the cell, I was not 
able to see. I wasn't in the position to see. I was 
about three or four feet away from the hatch, next to 
the hatch, so when he came he passed right by me and 
that's when I was able to see what was going on. 


And when you say he passed right by you what do you 
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He passed in front of you where I was positioned, in 


front of my position. 


Okay. And that's wheh you saw it? 
Yes, sir. 


And how long would you say that you observed this? 
Well, from that. point to where he was: placed maybe -- 
it's maybe somewhere between five to eight feet. It 


wasn't that far. 


Okay. Did you help him? 
No, sir. 


Why? 


I was watching the other prisoners. 


Okay. What other prisoners? 


We had -- I don't even recall how many, but we had 
approximately -- I know it was definitely more than ten 


prisoners at that time. 


Where were these prisoners? 

They were split into two different 
to make sure we had enough Marines 
prisoners and Marines dealing with 


he had -- Lance Corporal @)6) 

Lance Corporal @<@) as well, SO 
enough. 

You said that -- okay. Well, when 


dragged what are his legs doing? 
They are just dragging, sir. 


cells, so we wanted 
guarding the 

the situation. And 
was being helped by 
there was more than 


(b)(6) is being 


So they're flat on the deck being drug behind him? 


Yes, sir. 


Was he on his back or his stomach? 


If I can recall correctly, he was on his back. 


What are his arms doing? 
Laying on the deck as well. 


Major Paulus in his class that he gave to you told you 
if you were an enemy prisoner of war to treat them like 


you'd want to be treated, correct? 
Yes, six: 
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Q. Now, this defecation that (6)(6) had done, you 
believe that to be diarrhea? 

A. I can't say, sir. I don't know. 

cc: Objection, leading, sir. 

Md: Well, it's overruled, but stop leading. 


Questions by the prosecution continued: 


Q. Okay. You're an enemy prisoner of war. Would you want 
to be" dragged by the head in the fashion that you, saw 
Lance Corporal ye dragging 

Pes No, sir. 6) ()(6) 

Q. You said that there was more than enough people to help 
(b)(6) because Herring ‘and @)) were dealing 
with the situation, correct? 

CC Objection, leading, sir. 

MJ: Overruled. 


Questions by the prosecution continued: 


Q. But (b)(6) is being drug by the head, right? 

Ai Yes, sir. 

Q. You said Major Paulus is present at this time. You see 
him then at that time? 

A. Yes, sir. 

0% Does he direct you to help @)@) 

A. No, sir. 

OQ. Okay. So you see (b)(6) dragaina (b)(6) What is 
the next thing you observe with @@) 

ae He's placed in the sand pit outside, nis clothes were 
removed, and gets cleaned up. 

Q: Okay. His clothes -- was he naked when he was being 
dragged to the best of your recollection? 

A. No, sir. 

Oo; When are his clothes removed to the best of your 
recollection? 

Bs I believe, sir, when he was outside in the pit. 
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So to the best of your recollection is when he's outside 
in the pit that's when the clothes are removed? 

That's -- it's been a long time, sir. I'm pretty sure 
that's what I remember, but I'm not quite sure. 


That's okay. 


Now, after his clothes are removed, what is your next 
observation? 

Basically we order some prisoners to get him clean and 
get him -- got him some water, soap and whatever else 
they needed to get the job done. 


Now, at that time is (6)(6) naked outside? 
Yes, sir. 


What's he doing? What's his position? 
He's just laying there. 


Laying how? 
On his side and they just -- they're working with him. 


They're turning him, just doing whatever they needed to 
do to get him cleaned. 


Okay. Is he fighting with anybody? 
No, sir. 


Did you hear him saying anything? 
No. 


Did you hear him making any noises? 


No. 

Okay. So you see (b)(6) being cleaned. What is the 
next thing you see regarding (6) 

After that I left -- I did not stay the whole, you know, 


after I took off. I was there to the end of my shift 
but I saw that everything was under control and they 
didn't need me anymore. 


Now during this dragging incident, what's ()@6) 

doing? 

He's guarding the other cell. He's guarding another 
cell, sir. 


So your recollection is that there's prisoners still in 


both cells? 
Yes, sir. 
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All right. What time of the day was this? 
It was about 1630, 1600, 1630. 


All right. Is there -- when is the next time, if any, 
that you observed (6) 
I came back on at midnight, I came back on shift. 


Okay. And who is on shift with you? 
The same Marines, Lance Corporal (b)(6) and Lance 
Corporal (b)(6) 


And what did you observe? Did you observe (b)@6) 
during that shift? 
Yes, sir. 


Where did you observe (b)(6) 
He was outside in the sand pit. 


In the same place as before? 
Yes, sir. 


When you say "sand pit," was this out the holding pen in 
the back? 


It was a holding pen surrounded by barbed wire. 


Was he in the same position where you saw him last? 

He was laying on his side and I asked why he was there 
and I was told that he defecated on himself again and so 
they brought him outside. 


So you were told that he was brought in, then brought 
back out again? 
Yes, sir. 


And who told you that? 


The off-going watch. I can't -- I don't even remember 
exactly who was on that watch. 


Was that (b)6)__ 
I'm pretty it was. I'm not -- I can't -- I can't even 
say for certain if it was, but I think it was. 


Okay. Well, at that time when you observed (p)@6) is 
he clothed? 
No, sir. 


Is he laying in the same place where you saw him laying 
the last time you saw him earlier that day? 
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Yes, sir. 


And how was he laying? 
On his side. 


On his side? 
Yes, sir. 


And that's the same way you saw him laying before? 
Just basically on his side. 


On his side, (6) side? 
Yes, sir. 


When you saw that, what did you do? 

At that point. after the shift left I told Lance 
Corporal (p)¢6) to go check on him to make sure that he 
was okay and when he checked him he told me that he 
wasn't okay, that he thought that he was dead. 


And so once you were told that what did you do? 
I checked myself and I called the Staff NCOIC, called 
the corpsman and just notified everyone. 


Okay. Now, at that time did you notice if @@) had 
any defecation on him? 
I think he did. 


What do you mean you think he did? 
I'm pretty sure he did. 


Why are you pretty sure he did? 
You were able to see it. He was naked and it seemed 
like -- that seemed to be like some sort of diarrhea. 


Well, what did it look like to you? 
Just diarrhea, sir. 


So watery? 
Yes, sir. 


Now, when you were a guard at Camp Whitehorse detention 
facility did you ever suffer from diarrhea? 
Yes, sir. 


Did you get any treatment for it? 


There was some pills or something that they gave us, but 
it seemed to me like a 24 hour virus that was going 
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around and pretty much everybody was getting it. 


Okay. Where did you get the pills? 
The corpsman. A corpsman had them. 


At the BAS at Whitehorse? 
Yes, sir. 


Can I have a minute, sir? 
counsel conferred. 
That's all I have, sir. Thank you. 
Defense. 
Yes, sir. 

CROSS - EXAMINATION 
by the defense: 


Good afternoon. 
Good afternoon. 


You just said that you had diarrhea and you were given 
pills to treat it by the corpsman? 
Yes, sir. 


You went and saw the corpsman, right? 
Yes, sir. 


And you told him that there was something wrong with 
you? 
Yes, sir. 


And you told him you had diarrhea? 
Yes, sir. 


That's how he knew to give you pills to treat that? 
Yes, sir. 


Your MOS is a cook? 
Yes, sir. 


I'm going to call your attention again to 5 June 2003. 
When you're dealing with (@)@) on 5 June 2003 it was 
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your impression that he was being uncooperative? 
Yes, sir. 


He would not take water from you? 
Nope. 


He would spit it out? 
Yes, sir. 


You would order other prisoners to give him water, 
correct? 

Yes, ‘sir. 

t 


They would put water in his mouth and he would spit it 
out? 
Yes, sir. 


He wouldn't take anything from you? 
No. 


On the Sth of June 2003, do you recall if Sergeant 
(b)(6) was there? 


Well -- yes, Sir. 
Do you recall Sergeant (b)@) speaking to (b)(6) in 
Arabic? 


Yes, sir. 


Do you recall that Sergeant (6)(6)  _ was trying to get 
(b)(6) to stand in Arabic? 
Yes, sir. 


(b)(6) didn't do that? 
No, sir. 
When Tance Corporal (b)(6) first started moving 


(b)(6) » he had his back to you? 
Yes, sir. 


And it appeared to you that he was being - -(@)@) 

was being dragged; is that correct? 

Yes, sir. 

And it appeared to you that (6) was allowing 
himself to be dragged? 

Yes, sir. 


And as Lance Corporal (b)6) exits the hatchway to 
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the holding facility you're able to see how he's 
dragging him? 


A. Yes, sir. 

Q. And what vou see is that he has one hand behind 
(b)(6) head and he has his other hand cupping his 
cnain? 


Yes, sir. 


And he's moving carefully? 
Yes, sir. 

He's moving steadily? 

Yes, sir. 


And he's taking his time? 
Yes, sir. 


He's being careful? 
Yes, sir. 


(b)(6) and Lance Corporal (6)(6) passed very close 
to you, didn't they? 
Yes, sir. 


You didn't see any indication from Prisoner (6)(6) that 
he was in pain? 
No, sir. 


You're the senior person on your shift? 
Yes, sir. 


And as the senior person on the shift you checked the 
log when you came on to duty? 
Yes, sir. 


And you made that a regular course that you would do? 
Yes, sir. 


It's part of your responsibilities? 
Yes, sir. 


Because the log is going to tell you what's going on? 
Yes, sir. 


It has information you need to know to carry out your 
duties? 
Yes, sir. 
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And, in fact, on 6 June 2003 when you came on about 
midnight you checked the log? 
Yes, sir. 


Do you ‘recognize this document? 
Yes, sir. 


Do you recognize this to be pages from the log? 
Yes, sir. 


And the entry -- do you see that entry on June Sth, 
2003," at 2340? 
Yes, sir. 
Do you recognize that tag number as (b)(6) 

I know by the note that it is @mé@ I can't say 
that I remember the number, but 1 Know that that's 


(b)(6) 


And you saw this entry when you came on to duty that 
night? 
Yes, sir. 


You also received some information from Corporal 


(b)(6) 
yes, sir. 


And that's how you knew about the status of (b)(6) 
Yes, sir. 


And when you came on there was still a sense of 
heightened security, correct? 
Yes, sir. 


From the stand up earlier in the evening? 
Yes, sir. 


And you told Lance Corporal (b)6) to act as a rover? 
Yes, sir. 
And as an additional precaution for security that 
evening? 
Yes, sir. 


And as a rover -- do you recognize this diagram? 
Yes, sir. That's the EPW camp facility. 


And as the rover Lance Corporal ()@) job was to rove 
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around this area right here; is that correct? 


A. No, sir, just the building on the left. 

Oo; Is there a red pen right there? 

A. Yes, sir. 

Q. Okay. I would like you to pick up -- you've already 
done it. I'd like you to take that and mark the route 
that Lance Corporal q)6@) was taking on that shift that 
evening. 

A. (The witness did as directed. 

Q. And the reason why -- 

cc: For the record, the witness has circled the left holding 
building with a green -- is it green, sir? 

Md: It looks green to me. 

cc: I'm color blind, sir. 

MJ: It's green. 

CC; A green circle around the left most building -- 

Md : Are you -- 

cc: Sorry, sir. I'11 learn. 

MJ: And you going to want to offer that? 

CC: I am, sir. 

MJ: Okay. 


The court reporter marked the document. 


MJ: That's Defense Exhibit D. Do you want to offer that? 
CC: Yes, sir. 

Md: Any objection, government? 

Tes No, sir. 

Md: It will be admitted; the words "for identification" 


deleted. You can publish it later. 
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You can move that document if you want now. 
I'll just leave it, sir. 
by the defense continued: 


So that’ shift starts with Lance Corporal (b)(6) taking 
that route, he goes around once and he comes around his 
second time and he tells you I think there's a problem 
with (6) . 

No. 1 Just told him to go -- 


You told him to ,go check him out? 
Yes, sir. 


Did he say anything to you? 
Being that he defecated on himself twice edesees i told 
him to make sure that he was okay. 


So you wanted to monitor how he was doing? 
Yes, sir. 


And that was based on the hand down from the previous 
guard . post? 
Yes, sir. 


You understood that's how he was to be treated that 
evening? 

Yes, Sir. I was told that (bj) was left outside 
being that he defecated himself twice, you know, that 
they just wanted to leave him out for that reason. 


And they would be the previous guard force? 
Yes, sir. 


And it was your impression they had made the decision to 
keep him there? 

Yes, sir. 

Thank you, sir. I have no more questions. 


Major Francis. 


Actually, sir, before I continue we're going to need a 
39(a). 


All right. Let's go ahead and we'll take a ten minute 
recess. 
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The court's in recess. 
The court-martial recessed at 1330, 4 November 2004. 


The Article 39(a) session was called to order at 1342, 
4 November 2004. 


Md: The court will come do order. The record will reflect 
all those present when we recessed are again present. 
The members are absent. 
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Major Francis. 


TC: Yes, sir. 


The reason I called the 39(a) because at this time I 
believe the door'has been open so that I can get into 


with his witness his observations of (<6) the day — 
previous. 

Md : And how do you think that's been opened? 

TC: It's been opened because Mr. Higgins asked him did 
you -- specifically were there any indications that 
()(6) was in pain and he said no. 

Md: Mr. Higgins. 

Bi That was during the dragging, sir, that I asked that 
guestion. I also prefaced anything I said about his 
observations by focussing him on 5 June 2003. I took 
great pains and was very careful to make sure I did 
that. 

Md: I agree. I'm not going to allow you. I don't believe 


the door has been opened. 


TC: Well, sir, the defense 1S going into the faking, as an 
indication that the man was really faking. And Corporal 
(b)(6) saw him the day before having difficulty 
breathing, gasping. He even said that the only reason 
he believed -- and in his Article 32 testimony, the only 
reason he believed that the man was okay is because a 
corpsman said he was okay. Prior to that, meaning prior 
to (&)6) going out and checking him, he thought there 
was something wrong with him. 


Md: And how do you attribute that to knowledge on the part 
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of Major Paulus? 

Well, this is going to impeach him, sir. 
Impeach who? 

The witness. 


Mr. Higgins. 


Sir, the questions were focussed in on 5 June 2003 based 
on hi's observations at that time. That's how I asked my 
questions. If the government wants to impeach him on 
things that he saw during that time period that are 
attributable to Major Paulus or things that occurred 
during that time period that affect that opinion of the 
witness, that would be proper. But anything prior to it 
doesn't have anything to do with the questions I was 
asking. 


As the court knows, I mean, I have been the one that's 
litigated the issue of keeping that stuff out. I was 
extremely careful in making sure that the witness was 
focussed in on 5 June 2003. 


All right. I still don't think the door is open and I'm 
not going to allow you to ask questions about that. I 
don't see it. We're not going to do it. 

All ‘yight:. 

Anything else? 


There's one other area, sir. 


Specifically at the Article 32 he was always asked about 
his observations of 6 on the 5th during that 
period of time with the detecation incident and 
evervthinag else. It was Mr. Sampson, who was Mr. 

(b)(6) attorney, asking these question. And if I 
could, sir, I'll just read to you what the questions 
were and his responses from the 32. 


What page? 
as eae 


Mr. Sampson said, "The next shift, 5 June 2003, that's a 
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noon to 1600 shift? (6) response is, "Yes, sir." 
(b)(6) again on the floor?" "Yes, sir." 

"Gasping for air?" "Yes, sir." 

"Difficulty breathing?" "Yes, sir." 

"Something about him just didn't look right?" "yes, 

sir.' 


"To your knowledge, he had been checked by a corpsman 
during this period of time, correct?" And (b)(6) 
response was, "That's -- that's -- that's the only 
reason that I assumed that he was okay." 


That directly contradicts -- 


MJ: I'm not sure of the context of "that's the reason I 
assumed he was okay.” 


TC: We're talking about the 5th of June, sir, because that's 
what (p)@) is talking about. 

Md: Let me see your transcript. 

TC: Yes, sir. 


The trial counsel did as directed. 


Md: Mr. Higgins, what's your -- I think I understand the 
context now. What's your response to the government 
getting into this with the witness? 


Ce: Sir, I need to see my language. I know I used language 
to keep him at the defecation incident when I stood up 
and started asking these questions. 


MJ: Well, that's not the issue I'm concerned with right now. 


In your questioning of the witness, you brought out 
fairly extensively (6) refusal to take water 
from anyone during that shift. The dialogue of the 
difficulty that appears -- or he appears to be 
experiencing that this witness describes would certainly 
be an explanation other than just being belligerent. 


Cc: Sir, I would suggest then that you could limit it to the 
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time period in which I asked about. I understand what 
the court is saying I believe, but when I stood up and 
asked him all those series of questions it was all 
prefaced with language keeping his focus to post 
defecation. I don't know the exact words that I used. 


I do not believe that the questions concerning the 
drinking were so limited. In fact, I didn't interpret 
them as being limited that way. 


I will, however -- I'll give you about ten minutes and 
you can get with the court reporter and she can play 
back that part of the testimony if you like and then we 
can take it up at 1400. All right? 

Yes, sur. 


The court's in recess. 


The Article 39(a) session recessed at 1349, 4 November 2004. 


The Article 39(a) session was called to order at 1356, 
4 November 2004. 


MJ: 


ce: 


MJ: 


MJ: 


cc: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. 


Mr. Higgins. 


Sir, before my line of questioning I said, "I want to 
call your attention to the 5th of June 2003 when you're 


dealing with me) At that time was your 
impression: dealing with m6 "and then my 
questions go on. It's tne exact same -- 


Say it again. 


I said,’ "I want to call your attention to the Sth of 
June 2003 when you're dealing with @<@) and then 
I go into my questions on that. 


Well, these series of questions about the next shift was 
1600 -- I mean, this whole series of questions are 
dealing with the observations of this witness during 
that time frame. 


They're dealing with @@) I mean, the incident 
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we're talking about, there's no -- there would be no 
reason to question -- I mean, that's what I was 
questioning him about. In doing a cross-examination, I 


talked about the dragging incident. I stand up and "I 
want to call your atténtion to the 5th of June when 
you're dealing with @yg@) It's the exact same -- 


MJ : Counsel, am I right or wrong that you asked a series of 
. questions about him refusing to take water, about 
prisoners putting water in his mouth and him not taking 
it? Did you or did you not ask a whole series of 
questions of this witness along that line? 


ce: I did. 
MJ: All right. I'm going to allow the government to go into 
this. I'm going to overrule your objection because I 


think it explains the -- 
Bailiff, if you'd hand this back. 

The bailiff did as directed. 

Md: It explains the refusal in terms of there's another 
explanation besides he's being belligerent because it 
left a clear impression that he's being belligerent and 


that's why he wouldn't take no water. 


Are we ready for the members? 


Cee I had a hearsay objection to it also. 

Md: To what? 

OCs The out of court statement being offered for the truth 
of the matter asserted, sir. 

MJ: Are you going to offer the statement or are you going to 
ask him questions about it? 

ECs I'm not going to offer the statement, sir. I'm going to 
use it to impeach him. 

MJ: Are you going to ask him whether those were his 
observations? 


TC: Well, yes, sir, as a part of the question. 
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All right. Mr. Higgins. 


Yes, sir. If counsel intends to say "you gave a 
deposition, you gave trans" -- "testimony at the Article 
32 and ‘didn't you say," my objection is hearsay. 


Well, let's back up. 


Major Francis, why is it you're going to offer those 
statements? 


I offer them for two purposes, sir. First to counteract 
that he was faking on that occasion on that time where 
he's, you know, the whole dragging, defecation episode. 
Number two is impeachment of this witness. 


U 
In what respect? 


Because the witness has just testified that his 
impression was that @)@) was being uncooperative 
the whole time. When he has -- when he says directly in 
this line of questioning, when he was questioned at the 
32 regarding the same matters, that he thought the man 
at that time was having difficulty breathing, that he 
was -- and that the only reason he thought he was okay 
was because the corpsman said so. 


Let's take a short recess. 


The court's in recess. 


The Article eae! session recessed at 1400, 4 November 2004. 


The Article 39 (a) session was called to order at 1414, 
4 November 2004. 


Md: 


TC: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. 


Major Francis, articulate one more time why it is you 
want to get into these statements or this information or 
his observations from this witness. 


Yes, sir. 


Sir, as you recollect from his testimony -- 
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I recollect his testimony. Tell me why you're offering 
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Because the way that the defense asked the questions, 
the impression that was left was that the man was 
actually faking. 


Are you offering it to explain and put in context. the 
testimony of the witness concerning the Victim (b)6) 
refusal to take water? 


Yes, sir, that, and if the withess somehow changes that 
from what he said before, then, of course, the next step 
would be to impeach. 


All right. 


Mr. Higgins. 


Yes, sir 


I've already addressed my arguments to the 


court on the first. I'm not going to waste the court's 
time. I would just point on the second -- 


Which is that? 


The -- if -- 


Well, let's take them ~-- 


Yes, sir. 


You all need to help me out here because you're both 
confusing me and that's never a good state. 


It seems to me it's a two-part process. The trial 
counsel asks him did he have these observations of 
and if he says yes then that ends the 

examination. 
there's other things that can be done. 


(b)6) 


If he denies it, can't remember, then 


So I think you've made your point on the first part and 
I've overruled that. 


As to the second part, to the trial counsel attempting 
to admit the testimony from the -- was it the 32 or 
deposition? 


His 32, 


sir. 


T don't recall. 
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From the Article 32 investigation. Is that the part you 
want to address? 


Please do. 

My objection would be hearsay. 

All right. 

Your Honor, just -- I have to object to hearsay to keep 
it from coming in for the truth of the matter if it's 
used for impeachment. So I'm just making sure I'm 
preserving my record. And I would ask for an 
instruation as such if we get to that point. 

Hold on a minute. 

May I have a moment also, sir? 


You may. 


And while you're looking, I would refer you to 801(d) (1) 
and, of course, we're talking about MRE. 


Yes, sir. 

Well, I'm not going to rule on the hearsay at this point 
because we're not to that point. You can certainly 
raise it when we get to that point if we get to that 
point. 

Are we ready for the members and the witness? 


Yes, sir. 


Let's get the witness back in here and then let's get 
the members. 


The Article 39(a) session recessed. 


The witness resumed his seat on the witness stand. 


The members entered the courtroom. 


MJ: 


The court will come to order. Be seated everyone. The 
record will reflect all those present when the court 
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recessed are again present. The members are present, as 
is the witness. 


Government. 
Yes, sir, thank you. 


REDIRECT EXAMINATION 


by the prosecution: 

Sergeant (by@) I just want to get some clarity on your 
observations ON (b)(6) on the Sth of June during that 
shift where you saw him dragged by biG ~, Okay? 

Yes, sir. ()(6) 


You were asked some questions concerning (by(6) 


spitting out water. Do you remember those questions? 
Yes, sir. 


During that period of time, did you observe (b)(6) 

having any difficulty breathing? 

During my whole time that -- every time I use to see him 
he was always -- 


Just on that occasion, just that time. 
He was gasping for air, that's pretty much -- always 
doing that. , 


He was doing what? 
Gasping for air. 


What do you mean gasping for air? 

I'm going to stop you because it is at best confused. JI 
want you to distinguish between the 1600 shift, which 
was post-defecation, and the 1200 to 1600 shift, which 
was the period I thought we were talking about, and I 
think that this was this witness' shift. 


Sir, this witness' shift I believe began from noon to 
1600. 


Correct. JI thought that's what I just said. 


Okay. 


@« @_ 


OG Is that when you offered him food and water? 

A. When I came in, yes, Sir. 

Q. So he's laying in a pool of defecation, diarrhea, and 
you're offering him food and water? 

A. I guess yes, sir. 

OO: That's your testimony? 

A. Yes, sir. 7 

Oi: And he didn't take any? 

Az. He would not, sir. . 

Q. And he just laid there -- 

A. I left the bottle -- 

Q. And he laid there looking up at the ceiling? 

A. Yes, sir. 

Ox And then what did you do? 

A. I just went to the other pen, sir, with all the other 
prisoners. 

O: At that point that's when you moved all the other 
prisoners into the other building? 

A. When -I.did this, six; they had already been -- we had 
already moved them. 

Q. So you went over there with them to watch them? 

A. 16S, e272 

© And that's when the other people took care of (b)(6) 

A. Yes, sir. 

Md: Questions in light of mine? 

TC: No, sir. 

CC: Yes, sir. 


RECROSS - EXAMINATION 
Questions by the defense: 


Ou Sergeant (b)(6) are you nervous right now? 
A. Kind of, sir. 
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Let's get on with it, Mr. Higgins. I don't care whether 
he's nervous or not. 


by the defense continued: 


On the 5th of June 2003 at 1600 you come on shift, okay? 
You're on shift for four hours, correct? 

Yes, sir. 

One of your responsibilities is to give the -- 


May I" have a moment, sir. 
' 7 


The defense counsel conferred. 


Questions 
Q. 
A. 
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by the defense continued: 


One of your responsibilities is give the EPW's food and 
water? 
That's correct, sir. 


Did you walk up to (b)(6) while he was laying on the 
ground having not been cleaned yet and offer him food 
and water at that time or did you offer him the food and 
water -- 


Objection, sir, asked and answered. 
Overruled. 


Do you want to start your question over? 


Yes, sir. 
by the defense continued: 


Did you on the 5th of June on your shift from L600 tS 
2000, did you provide b)(6 food and water when he 
was lying inside the holding cell with what appears to 
be defecation on his clothes, before he's cleaned, or 
did you give him food and water when he was outside in 
the rec pen. 

It was inside, sir. 


At 1600 when he has defecation on him? 

Yes, sir, I think -- it was inside because I didn't -- 
outside -- when he was outside, I only seen him when 1 
was leaving, so I don't think I had anything to do with 
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him when he was outside. So I don't -- Tf mean, I don't 
recall. 

Q. Do you recall seeing Staff Sergeant (66) 

A. On? ‘ 

Oo. On the 5th of June at 1600 during that shift did Staff 
Sergeant (6) come down? 

A. I can't recall, sir, but he had to be there. He was the 
Staff NCOIc. JI guess he -- he should have been there, 
but I can't recall me having a conversation with him. 

Q. You recall no conversations with him? 

A. I don't think so, no, not with Staff Sergeant 

(b)(6) : 
And is he the person you usually received information 
and orders from? 

A. He was there with us at all times so, yes, sir, I would 
Say yes. 

He was your conduit to the officers? He was your link 
to the officers? 

A. Check. 

cc: Yes, Sir. Thank you. 

Md: Major Francis? 

TC: Yes, sir. 

MJ: We're not going to re-plow this? 

Ce No, sir, I don't want to re-plow that, just that last 


statement the defense made. 


REDIRECT EXAMINATION 


Questions by the prosecution: 


Q. Mr. Higgins asked you about Staff Sergeant .(b)(6) 
being a conduit from the officers to the NCO's? 

A. Yes, sir. 

Oo: During the time that Major Paulus was the OIC, did you 
ever speak to him? 

A. To Major Paulus? 
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Yes. 
Oh, yes, sir. 


Prior to the time of the incident with did you 
sie (b)(6) 

ever speak to him? 

Yes, sir. 

Did you sense there was any problems speaking between 

you and Major Paulus? 

No, sir. 

Mr. Higgins? 

No, sir. 

Does any member have a question for the witness? 


reporter marked the member's questions. 


Can we throw that schematic of the camp up there. Pull 
it down a little bit. 


counsel did as directed. 
EXAMINATION BY THE COURT 
by the members as posed by the military judge: 


Sergeant (b)6) do you recognize that? 
Yes, sir. 


What would that be? 
Excuse me, sir? 


What would that be? Would that be an accurate schematic 
or sketch of the detention camp at Whitehorse? 
Yes, sir. 


And the three rectangles, those would represent the two 
holding buildings as well the troop building? 

Yes, sir. 

And which of the two holding buildings WAS (b)6) aT 
at 1600 when you came on shift? 

The one to the left, sir. 


All right. Take that -- there should be a stylus there 
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in front of you. Just mark an X in that building. 
(The witness did as directed.) 


Change colors for me, counsel. 
counsel did as directed. 
by the members as posed by the military judge continued: 


Now, you put a yellow X in the middle of the left 
holding building. 


Now up at the top there's a rectangle that's marked 
holding pen. Is that the concertina wire area that you 
talked about where (b)@) was taken ‘to? 
Yes, sir. 
All right. And when you came on shift there were three 
guards, correct? 

Myself and two others. 


Two others? 
Yes, sir. 


And did you -- during that shift, did you have a fixed 
location where you remained and the other two guards 
remained? 

I was in this one, in the other holding -- 


Go ahead and put an X where you were at. 
(The witness did as directed.) 


There's a blue mark through the in-processing. That was 
on error, correct? 

Yes, sir. 

¢ 

But you've actually placed a small blue X at the bottom 
left-hand corner of the center holding building, 
correct? 

Yes, sir. 


And that's where you remained for your whole shift, that 
four hour shift? 
Yes; Sir. 


Change colors for me -- never mind. Are we still blue? 


Yes, sir. 
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Take it down. 


by the members as posed by the military judge continued: 


Who was' the other two on your shift? 


Lance Corporal q@ and Lance Corporal (b)(6) 
sir. 


Take and draw -- did they remain in essentially the same 
location for their whole shift? Just yes or no. 
Did they remain in the -- where I was at, sir? 


Did they remain in a fixed location Or were they on a 
roving'-- did they move around during their shift? 

Well, they stayed around in the -- not roving. No, they 
didn't wove around, sir. 


What I want you to do is put a small circle where 
(b)(6) was during the shift. 
(The witness did as directed.) 


Now I want you to make a small Square for where 
(b)(6) Wee ey 
(The witness did as directed.) 


You made a square with an arrow, but that's okay. 


And they pretty much stayed in that location throughout 
the shift? 


Yes, sir, but the bulk of the prisoners were on this 
Side of the -- 


i) 
Where you were at? 
Yes, sir. 


Who was in the cell where the X is, the yellow xX? 

(b)(6) Was there, sir. 

But he was moved out,. correct? 

Yes, sir, but I think we had somebody -- I mean, I can't 
recall who, sir, but we had someone, I guess some of the 
prisoners cleaning I guess. 


They cleaned it? 
Yes, sir. 


And then what happened? 
Well, that went on because of the smell, sir. It was 
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like -- 


No, no, I'm not talking about that. 
Yes, sir. 


(b)(6) was taken out to the holding pen, the concertina 
wired area? 

Yes, sir. 

Did he remain out there through your shift? 

Yes, sir. ; 

Did you ever go out and check On (b)(6) in that 
holding pen? 

No, sir. 


Did you ever instruct either of the other two guards to 
go out and check on @@) ? = 
Well, they were there looking at him. That's why they 
stayed where they were at, sir, outside because they 
could see right where he was at. 


Did you give them directions to keep an eye on him? 
Well, I don't know -- can't remember doing that, sir, 
myself, no. . 


Did vou receive any orders from Staff Sergeant 

(b)(6) or Major Paulus or anyone else as to 
anything you should do in regard tO 6) while he 
was in that holding pen? 

No, sir, I can't remember. 


Did you ever instruct anybody to take him any water? 
No, sir. 


Does that answer your question, Major Russell? 


MBR [MAJ RUSSELL]: Sir, it does. 


MJ: 


MBR 


MJ: 


Colonel, does that answer your question? 


[LTCOL QUINONEZ]: Yes, sir, it does. 


Colonel Foy, the witness was never shown a log. What he 
was shown was a copy of a handwritten statement he had 
made. There is a log and we can show it to him if you 
want the question asked about the log. 
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Negative response. 


Any other questions for this witness by any other 
member? 
4 


Negative response. 


Any other questions? 


Mr. Higgins? 
Yes, sir. 
Sir, are you going to make this an exhibit? 
I am. | 


Could I ask that that be done now so I may use the 
exhibit? 


All right. 
reporter marked the document. 
You can go ahead and clear it. 


Can I just leave it? I'm going to use what you have 
right there, sir. 


Do you want to add to it or ask some questions? 
TI wane to add to it, sir. 
Go ahead. 

RECROSS - EXAMINATION 
by the sees) 
Sergeant (6)(6) 3 do you recall the sheik as a 
prisoner? 


Yes, sir. 


And the sheik came as a prisoner on the 5th of June 
2003? 
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I think -- yes, sir. 


And the sheik was moved into the left holding cell where 
you have that X, wasn't he? 


The yellow xX? 


by the defense continued: 


The yellow X? 
For a second, yes, sir. He was there for a little bit. 


During your shift? 

I know -- I don't if it was on my shift, sir, but I know 
he was there because we were supposed to be like 
attacked that day and we came out at first and I 


remember seeing him there but I couldn't -- when I came 
out in don't think he was there anymore. I'm not -- J 
can't recall seeing him there, sir. TI just can't 
remember, sir. But I know he was there, I. just. <== 7 
don't know if he was on my shift or not. I don't know, 
Sir. 


Okay. Thank you. 

I have nothing further, sir. 

Major Francis? 

No, sir. 

Any other questions? 

It appears not. 

Warning or recall? 

No, sir. 

No, sir. 

Sergeant (b)(6) I want to thank you very much for 
your testimony today. You're excused as a witness and 
may go about your normal business. If you'd leave the 


Stylus there I'd appreciate it. You May go ahead and 
exit the courtroom. 


The witness withdrew from the courtroom. 
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Md: Let's take a ten minute recess. 
The court-martial recessed at 1543, 4 November 2004. 


[END OF PAGE] 
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The court-martial was called to order at 0749, 5 November 2004. 


MJ: The court will come to order. Be seated everyone. The 
record will reflect all those present when we recessed 
are again present. The members are present. 

Our court reporter is Staff Sergeant Perry. 

Good morning, members. 2% 

You all have your folders and everybody ready to go? 
Affirmative response. 


Major Francis. 


TC: Yes, sir. The government calls HM3 (b)(6) to the stand. | 


Hospitalman Third Class ()(6) , U. S. Navy, was called as a 
witness by the prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 
Questions by the prosecution: 


Please state your full name. 


And what is your current rank? 
HM3, E-4. 


And HM3 means Hospitalman Third Class? 
Yes, sir. 


That is equivalent to an E-4, correct? 
Yes, sir. 


What is your current unit? 
I'm currently stationed at Naval Hospital, Jacksonville, 
Florida, sir. 
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How long have you been in the United States Navy? 
About six years now, sir. 


How old are you? 
itn 24, Sir. 


O PO ae 


What's your birth date? 
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Do you remember which ones? 


No, sir. 

You described for them they should monitor (b)(6) Lor 
any signs of trouble? 

Yes, sir. 


And you left because you did not believe (6) 
required any further medical assistance? 
No, sir, pretty much a monitoring at the time. 


And itt was your intention if his condition changed at 
that point you treat him? 
Yes, sir. 


Whether it required medication? 
Yes, sir. 


6 June 2003 -- 
Yes, sir. 


-- that would be the day after you did the examination? 
Yes, sir. 


Some time in that morning you were informed that 
(b)(6) had died the previous night? 
yes, sir. 


Some time around 1 o'clock is what you were told? 
Yes, sir. 


You wrote a statement that day? 
Yes, sir. , 


And the following day you were interrogated by NCIS? 
Yes, sir. 


And you were interrogated three more times after that 
day by NCIS? 

Yes, sir. 

One time during your interrogation there was a surgeon 
down from Division? 

I'm not sure, sir. 

Objection, relevance. 


Mr. Higgins. 
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Credibility, sir. 


Credibility of what? Are you trying to impeach the 
witness? 


Yes, sir. 

Major Francis. 

All right, sir. 

by the defense continued: 

The Division Surgeon came down to one of those 
interrogations? 

As far as I know, sir. 

Do you recall a Marine Lieutenant Colonel being in on 
one of those interrogations? 

Yes, sir. 

Did you know that Lieutenant Colonel to be Lieutenant 
Colonel Miller? 

No, sir, I didn't know his name. 

Did you know that Marine Lieutenant Colonel to be a 
lawyer? 


I heard something like that, sir. 


Did that Marine Lieutenant Colonel suggest to you during 
one of your interrogations -- 


Objection, sir, relevance. How is this impeaching the 
witness? 


Mr. Higgins. 

Sir, I'll come back to it. 

All right. 

by the defense continued: 

You testified on direct you never went back down to the 
facility that day on the 5th of June? 


Yes, sir. 


Or that evening? 
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Yes, sir. 


That's your testimony? 
Yes, sir. 


During one of those interrogations, the Marine 
Lieutenant Colonel suggested you did not give a 100 
percent in your dealings with @j@) : 

Suggested what? 


Suggested he did not give a 100 percent of his effort 
during his interactions with @)@) 


Continue. 

by the defense continued: 

Did you ever have an opportunity to talk to the XO, 
Maj OY (p)(6) about the interrogations? 

Yes, sir. 

You were complaining about how you had been treated? 
Objection, sir, relevance. 

Mr. Higgins. 

Yes, sir. 

There will be evidence elicited through -- 


A 39(a), sir. 


Members, if you would step out, please. 


The members withdrew from the courtroom. 


MJ: 


Petty Officer Weeks, if you would step out of the 
courtroom as well. 


The witness withdrew from the courtroom. 


The Article 39(a) session was called to order. 


MJ: 


The record will reflect the members and the witness have 
departed the courtroom. 
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Major Francis. 


Yes, sir. 


I believe what the defense is going to try to do is try 
to aget into this whole thing that Lieutenant Colonel 
(b)(6) believes that NCIS wasn't fair with the Marines 
in taking their statements. That is completely 


irrelevant to this trial because we have the witnesses 
here to testify. 


MJ : 


CG: 


MJ: 


ce: 


Mr. Higgins. 
No, sir. 


Pardon me? 


No, sir, I'm not going to get into that. 


What I'm getting into, sir, there's going to be -- I 
expect there will be testimony from one or two of the 
guards on the 2000 to 2400 watch on the Sth of June that 
Petty OFF ACE (yey came back down and checked 


The evidence I am seeking to elicit is that immediately 
the next day he's told the person dies and that person 
would have -- <6) would have died within an hour 
of that examination. He's being interrogated by NCIS. 
He's interrogated four times, he's scared, he knows he 
could get into trouble and that's why he’s not Saying he 
went back down to examine (b)(6) 


MJ: 
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Why aren't you asking him that? 


I did, sir. He denied going down to see him. 


I'm talking about him being scared and threatened by the 


NCIS people. 

Those were the questions -- 

What are we talking about with @)@) 
Did he complain about being -- 


I'm going to sustain the objection. 
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Are we ready to go? 
Yes, sir. 


Bring the members back in. Bring the witness back in, 
please. 


The Article 39(a) session terminated. 


The members entered the courtroom. 


The witness resumed his seat on the witness stand. 
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The court will come to order. Let the record reflect 
all those present when the court recessed are again 
present,, The members are present, as well is the 
witness, Petty Officer ()@) 


Mr. Higgins. 
Thank you, sir. 
by the defense continued: 
Petty Officer (6) you spoke to NCIS four times in 
total?. 
Yes, sir. 
Thank you. 
No further questions, sir. 
Major Francis. 
Yes, sir. | 
REDIRECT EXAMINATION 


by the prosecution: 


HM3 (b)(6) you said in answering one of Mr. Higgins's 
questions that you didn't see any obvious trauma to 
(b)(6) head, correct? 

No, sir. 


I'm sorry, that is correct or that is not correct? 
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WIT: I did not see any trauma, sir. 


Questions by the prosecution continued: 


0; But you didn't look in his eyes either, did you? 

A. No, Sir. 

Q. So you weren't paying that close attention to his face, 
wouldn't you agree? 

A If I didn't see any obvious breathing, that was pretty 


attentive, sir. 


QO. But you had told us that you couldn't tell if his eyes 
were open before. When I was questioning you before, 
you said you couldn't tell if his eyes were open or 
closed, right? Do you remember that? 

A. As far as I know they were pretty much closed. 


©: Okay. Mr. Higgins, he asked you a question regarding 
your testimony at the 32 regarding whether you told the 
guards to just have him rest. Do you remember that 
answer? 

A. Yes, sir. 


What did you mean when you told the guards to have him 
rest? What did you mean? 

A. Pretty much keep an eye on him, not perform the usual 
duties of cleaning up and stuff in the pens, things like 
that which usually most prisoners would do, sir. 


en Okay. Why would you want him to rest? 

A. Given the fact that he had the episode of diarrhea, if 
he had another one I could further interact with him, 
give him IVs, things of that nature, sir. 

Q. You didn't think that the diarrhea was faked, wouldn't 
you agree? 

A. It was actually obvious, sir. 

O. Say again? 

A. It actually happened so that wasn't fake, no, sir. 

Les Okay. All right. Thank you. 

Md: Mr. Higgins. 

CC: No further questions, sir. 
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I have no questions. 

Any questions from the members? 
Affirmative response from the some members. 
reporter marked the members' questions. 


EXAMINATION BY THE COURT 


by the members as posed by the military judge: 
Petty Officer (b)6) on the 5th of June 2003 when you 
went out to examine (p)@6) . when you got there there 


were two prisoners cieaning nim; is that correct? 
Yes, sir. 


Were there any other detainees or prisoners in that 
holding pen when you got there? 


As far as I remember, there was a couple of other ones 
out there, sir. 


I'm sorry, what? 


There were a couple more out there, sir. I'm not sure 
if they -- it wasn't a holding cell. It was just those 
two. (6) and a couple of other prisoners were out 


there, sir. 


What were the other two prisoners doing? 


Beside the other ones bathing him, they were just in the 
rec yard. 


When you left after you examined (6)(6) . how many 
detainees were in that pen with him? 

I think just those two, sir. I didn't really pay 
attention to those guys, sir. 


You weren't paying attention one way or the other? 
To the actual prisoners or just (6)(6) , Sir? 


That's what I am talking about. You weren't paying 
attention to what other prisoner were in there? 
Yes, sir. 


Does that answer your question? 


MBR [COL FOY]: As best as we can, yes, sir. 
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If there are additional questions, please go ahead and 
write them out. 


by the members as posed by the military judge: 


When you approached (b)(6) to do your examination, 
did you have an interpreter with you? 

There was one available there, sir. He wasn't standing 
directly with me, he was like on the side standing on 
the -- actually it's like a concrete raising up and in 
the ground. He was up around there somewhere, sir. 


He was standing on the sidewalk along side the building? 
Yes, sir. 


Did you ask that he come over and assist you? 
He was already in the general area standing like behind 
me so he could hear what was going on, sir. 


Did vou ask that he come over and assist you and talk to 
(b)(6) ? 

He was already talking to him, sir. He wasn't getting 
anything out of him, so that's why I used -- 


No responses? 
No responses, so I used the sternum rub technic to see 
if I could get anything out of him. 


Was this interpreter talking to j@ in Arabic? 
Yes, sir. 


What symptoms would you look for to determine if ean 
individual had suffered a stroke? 

Basically diarrhea, low heart rate, things of that 
nature, sir. 


What is "things of that nature" mean? 

Like slow breathing, no chest rise and fall, pretty much 
no kind of activity like breathing, things of that 
nature, sir. 


Would the lack of response to verbal commands and orders 
be one of the things you might look for? 

Usually, sir, but once I executed the sternum rub he had 
a response, and that is what I was looking for, sir, 
some kind of verbal something out of him, Sir. 


What does the fact that he responded to the sternum rub 
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tell you? 
That he is pretty -- with his vital Signs being stable 


and he had some kind of response that he had maybe sort 
of a stomach kind of virus thing going, sir. 


Some kind of a virus? 
Yes, Sir. 


If he had a virus, what symptoms would you expect to see 
from that? 


Continuing episodes of defecation, things like that, 


sir, 'and then pretty much administer IV and medication 
afterwards. 


t 


Does that answer your question? 


{ 
Affirmative response from the member. 


Questions by the members as posed by the military judge: 
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The temperature, as I understood it, was over a 100 
degrees that day? 


Yes, sir. 
(b)(6) was laying out in the dirt and in the sun? 
Yes, sir. 


Did you express any concern to Major Paulus that 

(b)(6) might suffer some ill affects from being in 
the sun in that kind of heat while he was suffering from 
diarrhea? 

At that time no because usually after a prisoner is 
moved outside for bathing or rec yard time they usually 
go inside,:so I just assumed he'd go back in, sir. 


You assumed he would go back inside? 
That was usually the routine, sir. 


How often did you see prisoners taken out, striped naked 
and bathed in the dirt? 

Only to change clothes if their clothes were tattered or 
torn from like blood or something on it, sir. 


Would they be laid in the dirt if that happened? 
At that time -- no, that's the first person I seen like 
that, sir. 


So he was the first individual you saw who was suffering 
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from diarrhea that was stripped naked and was being 
washed in the dirt in the holding area? 

That was the first one, yes, sir, being changed into 
other clothes, sir. 


Did you see any other clothes there? 

They had like a bag of clothes in the holding cell, sir, 
from other prisoners that left those behind. 

Well, on the ground next to (b)(6) or in that area, 
did you see any clothes that were being put back on him? 
I didn't see any, sir. 


He had been bathed by the time you examined him, 
correct? 
Yes, sir. 


Did you see anybody making any efforts or discussing 
getting him dressed? 

I didn't hear anything, so I guess they were waiting 
until I was done, sir. 


How big of a concern is it in 100 plus degree heat where 
an individual is suffering from diarrhea that they might 
be hydrated? 

Usually, sir, it's a good factor, it's a pretty good 
factor. 


So is there any reason why you as the attending corpsman 
provided no treatment for @ 6 at the time? 

At the time I was pretty mucn doing my monitoring, sir, 
to see if he had anymore episodes and if he did that's 
when I was going to administer hydrate and continue 
further monitoring, sir. 


Did you ever go back and check on qe) to see if he 
had anymore diarrhea? 
No, sir. It wasn't indicated he did. 


You had a BAS established at your position? 
Yes, sir. 


Within that BAS, did you have any types of surgical 
sheets or blankets or anything like that? 

A few minor surgery centers like bed extensive for like 
minor stitching, things of that nature, sir. 


Did you have any type of surgical scrubs or anything 
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like that? 

A. We used those, scrubs, to help clean up and things of 
that nature, sir. 

Q. I'm talking about -- when I say surgical scrubs, I'm 
talking about the things that they wear in surgery. 

A. I don't’ recall any there, sir. 

Q. You don't recall that you had any blankets or sheets or 


any kind of medical supplies that you would use to place 
on a patient? 


A. Nothithg actual sterile, sir, except probably blankets 
that we brought extra with us. That was about it, sir. 

Q. You did have some blankets? 

A We did, sir. 


Md: Does that answer your questions? 

Affirmative response from the member. 

MJ: Are there any other questions from any member? 
Affirmative response from the members. 


Questions by the members as posed by the military judge: 


O. You had indicated when you examined (6)6) you 
checked his vitals; is that correct? 

A. Yes, sir. 

Q. Did you check,his blood pressure? 

A. Yes, sir. 

if : 

O Did you check his temperature? 

A, At the time, no, sir. 

0; If an individual suffering from a viral infection, would 
an elevated temperature be something you would look for? 

A. Usually, yes, sir. 

Q. If an individual was suffering from dehydration or 
possibility a heat stroke, would body temperature be one 
of the things you would want to check for? 

A. Yes, sir. 

Q. If an individual had a stomach virus causing this 


diarrhea, would you expect to see an elevated 
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temperature? 
Yes, sir. 


If an individual had a stroke or an heart attack, would 
you expect to see an elevated temperature? 
Yes, sir. 


Does that answer your questions? 


Affirmative response from the member. 


MJ: 


Any other questions: from any member? 


Negative response from the members. 
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EXAMINATION BY THE COURT 
by the military judge: 
IE (b)(6) had been a U.S. Marine laying there in the 
dirt like that, would you have done anything different? 
I would pretty much monitor him, sir, and have -- but 
after there was no more episodes of defecation, we would 
probably have to administer an Iv, Sir. 
Would you have treated the individual any different at 


the time had he been a U.S. Marine? 
No, sir. 


Any questions in light of the members' questions or 
mine? 


Yes, sir. 
REDIRECT EXAMINATION 
by the prosecution: 


At this BAS, you had stretchers, correct? 
Yes, sir. 


Prior to this particular day, did you know Major Paulus? 
No, sir. 


This is the first time you ever met him? 
We were in the camp together. We talked, but that's 
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about it, sir. 


All right. How long did you -- how long were you aware 
that he was at the camp? 


He was there at the same time I got there, sir. 


All right. Was there ever a time when he came down to 
the BAS prior to the June 5th incident with (b)(6) 
Yes, sir. 


Were these stretchers hidden in any way? 
No, sir. 
t 


Where were they’ in the BAS? 
As soon as you walked in, they were pretty much laid 
there in the front, just hanging. We had like a desk 


area we used and the stretchers were along the walls 
there -- 


Okay. 
-- set up for patients who come in. 


All right. You said that if that was a United States 
Marine laying in the dirt naked suffering from diarrhea, 
you wouldn't treat him any different. That's what you 
told the military judge, right? 

Pretty much. I see the scenario, yes, sir, but if it 
was a U.S. Marine, they would be moved to -- probably 
just move them inside the cell and get him out of the 
heat, sir. 


So the answer,really is, no, you would have treated him 
differently, correct? 
Yes, sir, treated him. 


Did you know that if you ever became an enemy prisoner 
of war yourself -- 


Objection. 
Basis? 
Relevance. 


Major Francis? 


Yes, sir. Because under Geneva, and I want to -- first 
of all, I want to test his basis of Geneva to see if he 
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realizes that -- 


If that's where you're going, I'm going to sustain the 
objection. 


All right, sir. 

by the prosecution continued: 

So it was a Marine, wouldn't you agree that you would 
have at least taken his temperature? 

Usually we take temperatures anyway, sir, but we usually 
do take temperatures, sir. 

How would you take a temperature? 

With a digital thermometer, sir, we have provided for 
us. 


And place it where? 
In that bag that we had in the holding cell, sir. 


No, placed where in the person? 
Usually orally, sir. 


Do you ever remember sticking anything in (©)@) 
mouth? 

At the time, no, sir. 

Thank you. That's all I have. 

Mr. Higgins? 

No questions, sir. 

I have no other questions. 

Any other questions from any member? 
Negative ere 

Warning or recall? 

No, sir. 


Mr. Higgins? 


No; Sir. 
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The witness was excused and withdrew from the courtroom. 


MJ: 


We will take a ten minute recess. 


The court-martial recessed at 0852, 5 November 2004. 


The Article 39(a) session was called to order at 0910, 
5 November 2004. 


MJ: 


ee: 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. 

Mr. Higgins. 

Sir, may I see Lieutenant Colonel Orr's question? 


Sure. 


The civilian defense counsel examined the member's question. 


ce: 


Md: 


CC: 


MJ: 


Sir, once again the defense would object to the military 
judge's guestions of this witness. As submitted in the 
previous objections, we submit that it was done again in 
a overly harsh manner. One question specificallv I call 
the court's attention to is when Petty Officer @@) 
testified about -- he said usually they're brought back 
into the holding cell. When the military judge asked 
how many other prisoners had you seen, he was vague in 
his answers -- 


He was what? 
Vague in his answers admittedly. 


The follow up question was -- I would submit to the 
court fairly loaded in that it was how many other 
prisoners did you see, and it listed off a series of 
facts, that all of which were not necessary to bring its 
attention to the distinction of (b)(6) from the other 
prisoners, all of which I submit were prejudicial to the 
defense. 


The objection is based on the use of those by the court 
that sits in front of the members as an authority in 
this court-martial and we would ask for a mistrial. 


Your mistrial motion is again denied. Your objection is 
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overruled. 

I don't believe there was any difference in my own or 
anything else of the questions or any particular 
question I asked of the witness than any other question. 
I would like to take up Prosecution Exhibit 58 at this 
time while we're in a 39(a), which is a stipulation of 
fact. 

Do you all have it? 

Yes, sir. 
Yes, sir. 

Major Paulus, I have -- please keep your seat. I would 
appreciate it if you would keep your seat. unless I tell 
you otherwise. All right? 

Very well, sir. 


Prosecution Exhibit 58 is a stipulation of fact. Have 
you had a chance to review it? 


I have, sir. 


Do you recall the advice I gave you concerning the other 
two stipulations of fact? 


Yes, sir. 
Do you need me to go over that advice at all? 
No, sir. 


Do you understand that all of that same advice pertains 
to this one as it) pertained to the others? 


I do. 
Do you agree to the stipulation of fact? 
Yes, sir. 


Do you agree to the content, that it is true and 
accurate? 
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And you agree to its use, which is for the members to 
consider it like all the other evidence in the trial? 


I do. 
Is that a free and voluntary decision on your part? 


It is, sir. 


Has anyone tried to force you to enter into this 
stipulation? 


No, sir. 
Do both parties agree to the stipulation and its uses? 
Yes, sir. 
Yes, sir. 


I'd just that it be changed to -- on the front where 
it's labeled Page 1 of 2 rather than Page 1 of 1. 


Well, it is two pages. There's a second page attached 
tO -At. 


Right, sir. So it should say Page 1 of 2. 
I don't understand. Mine says Page 1 of 2. 
Yes, sir. It's been changed. 


All right. When do you want to publish this, Major 
Francis? 


Sir, publish it as soon as the members come in, sir. 
Anything else before we call the members back? 

No, sir. 

No, sir. 


Let's call the members. 


The Article 3$(a) session concluded. 
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The members entered the courtroom. 


MJ : The court will come to order. The record will reflect 
all those present when the court recessed are again 
present’. The members are present. 


Government, do you want to publish Prosecution 
Exhibit 58? 


aes Yes, sir. 

The exhibit was" published to the members. 
{ : 

MJ: Members, you are being handed a stipulation of fact. 
Like the other stipulations of fact, it is an agreement 
between the parties with the expressed consent of the 
accused. It does, in fact, bind the parties where they 
have agreed and admitted that those facts are true and 

' you may consider it as evidence with all of the other 
evidence in the case. 
Any questions on that? 
Negative response. 
I will give you a minute to read it. When you have 


completed your reading, please look up so I know 
everybody has had a chance to read it. 


The members did as directed. 


Md: Let's call your next witness, prosecutor. 


TC: The government calls Lance Corporal (ye) 


Lance Corporal (6) =i (i‘ SY U.S. Marine Corps Reserve, was 
called as a witness by the prosecution, was sworn, and testified 
as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. Please state yo name. 
A. My full name is 
Q. Spell the first name, please. 
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You are currently a Lance Corporal in the United States 
Marine Corps Reserve?’ 
COErect;, Sir. 


name 


Your current unit is 2d Battalion, 25th Marines? 
Correct, sir. 


How long have you been in the United States Marine Corps 
Reserve? 
About two years now, sir. 


Where is your current city and state of residence? 


10) Sir. 


All right. How long have you been with 2/25? 
I have been with 2/25 since the beginning of my Marine 
Corps Reserve. 


You deployed with 2/25 in support of Operation Iraqi 
Freedom? 
Correct, sir. 


As part of that deployment, you were assigned to Camp 
Whitehorse, correct? 
yes, sir. 


At Camp Whitehorse, you were assigned as a guard at the 
detention facility there, correct? 
Correct, “Sir. 


When did you start working at the detention facility? 
As soon as I got to Camp Whitehorse, sir. 


When was that? 


About two weeks after the rest of the unit got to Camp 
Whitehorse, sir. 


Give me a calendar date. 
I can't give you a date, sir. I'm not good with dates, 
sir. 


All right. Were you working there as of June 5, 2003? 


948 


- 


oO FO PO FPO F 0 FF 0 FO FP 0 FY O PF 


MJ: 
WIT: 


Questions 


oO PO PO BO 


Yes, sir. 

All right. Do you recall guarding on that 

day a prisoner by the name of 

Yes, sir. 

All right. Now, at that particular time you worked a 


shift, correct, at the detention facility? 
Correct, sir. 


Who was hift with you? 

Corporal wy | and Lance Corporal (oye) Sir. 

‘ : 

All right. On the 5th of June 2003, what shift did you 
work? 

I worked from 2000 to midnight, sir. 

All right. When you first came on shift on that 
particular day at 2000 did you observe Prisoner (pe) 
Yes, sir. 


Where did you observe him? 
He was in the outside pen laying naked, sir. 


How was he laying? 
He was. laying on the ground, sir. 


Was he on his back? Side? Face down? 
I can't recall, sir. 


All right. 

I'm sorry, what? 

I can't pecan: sir. 

by the prosecution continued: 

Do you recall whethes he was clothed or not? 


He was not clothed, sir. 


So he was naked? 
Yes, sir. 


Was he laying on anything? 
No, sir. 


Just on the ground? 
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Yes, sir. 


Was there anybody else out there in that pen with him? 
No, sir. 


He was the only prisoner? 
Correct, sir. 


Now, when you came on shift was the sun still up? 
Yes, sir. 


Okay. So the sun hadn't set by that time, correct? 
No, sir. 


Can you recall, according to your perception, what the 
temperature was that day in Iraq at the detention 
facility? | 

During my shift, sir? 


Right. 
Because it was towards the end of the day, sir, I'm 
guessing 80, 90 degrees, sir. 


80, 90 degrees. 


Now, during that shift were there other prisoners there 
that you were guarding? 
Yes, sir. 


Where were the other prisoners? 
In the other two holding pens, sir. 


The holding buildings you mean? 
Correct, sir. 


So there were prisoners in both buildings? 
Correct, sir. 


And the holding pen was where (6) was? 


Correct, sir. 

And the holding pen, that was just a concertina wire -- 
just a concertina wire pen out in the back, correct? 
Correct, sir. 


No roof over it? 
Correct, sir. 
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But the buildings themselves, those were actual 
buildings? 
Correct, Sir. 


What exactly were your duties on that shift? 
To watch the prisoners, sir. 


But where? I mean, where were you watching prisoners? 
I was watching prisoners in -- if I was facing the 
buildings, it would be my right hand cell. 


Okay." Lance Corporal (by@) «I'm going to show you -- 
I'm am showing you a diagram in front of you. Is that a 
fair and accurate depiction of the way Camp Whitehorse 
appeared as of June 5th, 2003. 

The holding facility, yes, sir. 


Now, if you could, there should be a stylist in front of 
you, something that looks like a pen. That screen in 
front of you is a touch screen. If you could, indicate 
on the screen where it was that -- where you were on 
that shift guarding prisoners. 

I was there, sir. [Indicating.] 


Okay. The witness has marked the diagram with blue. 
by the prosecution continued: 


Did you see where Corporal (pe) ——swas located? 
I can't recall if it was between the two cells, sir, or 
if he was in that cell, sir. 


How about (6) 


The same thing, sir. Either one was in the middle or 
one was in the other building, sir. 


At this time, where are all the prisoners? 

They're in the left holding facility, sir, and then 
there's’ prisoners in .the right holding facility, sir. 
They were split, sir. 

You've got prisoners in one holding building, other 
prisoners in the other holding building and a out in 
the holding pen? 

Correct, sir. 


During that shift, did you hear any noises coming from 
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Not that I recall, sir. 


All right. Did you have any incidents regarding 
16 eee himself, sir. 


About what time during your shift did this happen? 
I can't give you a definite time, sir. It was midway 
through the shift I would say. 


Was the sun still up? 
Setting, sir. 
i] 


So the’ sun was setting. 


When you say he had defecated himself, what do you mean? 
The only other words I could say is he -- 


Before you say what I think you are going to say, what 
I'm talking about is did you see the consistency of the 
defecation? 

No, sir. 


How did you k fecated himself? 
From Corporal fel | and Lance Corporal (66) and 
OF - ity 


just the smel 


The smell? A smell of defecation was coming from the 
holding pen? 
Correct, sir. 


All right. Did you see anybody check (oye) tiatt that 
time? . 

I believe somebody did. I can't say I actually saw 
somebody check him, sir. I don't remember if it was 
him. Everything blends in together when it comes to 
that, sir. 

So you don't recall if anyone actually checked him or 
not? 

My own eyesight, no, sir. 


Did you see any corpsman check him with your own 
eyesight? 
I can't say for sure whether I actually saw him, sir. 


The two corpsmen that were working that that were 
providing medical care to the Marines and EPWs there at 
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the facility at the time were (by6) — and()_~—Ss correct? 


A. Correct, sir. 

on During your shift, did oe) remain out in that 
holding pen the entire time? 

A. Yes, sir. 

Q. Were -- was anything -- was any type of blanket provided 
to him or any type of clothing? 

A. Not that I recall, sir. 

Q. Did you ever see him drink any water? 

A. That day, sir? | 

0. Just during when he is out in the holding pen? 

A. Not that I recall, sir. 

an Did you actually see him move? ; 

A. In the beginning of the shift, he was in the far corner 

' of the cell, sir. 

Q. But did you actually see him move? 

A. No, sir. 

1Cs That's all I have, sir. 
Thank you. 
Sir, I offer this exhibit as the next Prosecution 
Exhibit in order. 

MJ: Any objection,to Prosecution Exhibit 60? 

Ce: No, sir. 

MJ: It will be admitted, the words "for identification" 

deleted. 
Cross. 


CROSS - EXAMINATION 
Questions by the defense: 


Q. Your MOS is 0151? 
A. Correct, sir. 
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Q. Administrative clerk? 

A. Correct, sir. 

Q. On the 5th of June 2003, your shift was from 2000 to 
midnight? 

A. Correct, sir. 

Q. And you said that during your shift (06) defecated 
himself again? | 

A. Correct, sir. 

Q. You said it was about midway through your shift, 
correct? 

A. Correct, sir. 

Q. You said about the time the sun was setting? 

A. Correct, sir. 

Q. The sun didn't set at 2200, did it? 

A. No, sir. I would say it was -- 

Q. So it would have been earlier? 

A. A little bit earlier than midway, sir. 

oF Did you give a statement to NCIS? 

A. Yes, sir. 

Q. Just one statement. You swore to that statement after 
you gave it? 

A. Correct, sir. 

Cee Please hand that to the witness. 


The bailiff did as directed. 
CC: The bailiff has handed the witness the statement. 


Questions by the defense continued: 


Q. I want you to read -- I'd like you to read the 
highlighted portion that I've bracketed off with my pen. 
Look up at me when you are done. Read it to yourself. 
A. [The witness did as directed.] 


The bailiff retrieved the document from the witness. 


Questions by the defense continued: 
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You testified before on direct that he wasn't given | 
any -- he didn't drink any waters (pe) didn: drank 
any water? 

That day from what I recall today, yes, sir. 

But your statement on June 14th, 2003 -- 

Objection, sir. 

Basis? 

First" of all, this is hearsay, sir. 

4 ‘ 


Mr. Higgins? 


Prior inconsistent statement of the witness for 
impeachment purposes. 


All right, sir. 

Impeachment purpose? 

Yes, sir. 

All right. 

by the defense continued: 

On the 14th, you wrote water was given to him and he 
drank it? 


If I wrote that, sir, that's what happened, sir. 


And you said that was on your June 5, 2003 shift? 
If I wrote:'it, sir, that is what happened. 


Would you like to read it again? 
I recall, sir, what I read, sir, yes. 


After (O16) defecated himself, two prisoners were 
sent out to clean him? 


Correct, sir. 


During your shift, you noticed that (M6) =~—s moved into 
the light? 
Yes, sir. 


Was that -- did a lantern need to be placed out there? 
Yes, sir. 
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0. He would occasionally speak? 
A. Not that I recall, sir. 


When you gave your statement to NCIS on June 14th, 2003, 
were the events of Juhe 5, 2003, more fresh in your 
memory? 

Yes, sir. 


Would they be a more accurate description of what 
happened on that day? 
Compared to what I remembered today, sir? 


Yes. 
Yes, sir. 


Would seeing your statement help refresh your 
recollection regarding this point? 
It would, sir. 


PrP O PO PP OO PY 


The bailiff handed the witness the document. 
Questions by the defense continued: 


O If you could read the highlighted portion bracketed with 
a Number 2 placed next to it, and look up at me when you 
are done. 

A. [The witness did as directed. ] 


The bailiff retrieved the document from the witness. 
Questions by the defense continued: 


a Oes that help refresh your recollection? 
A. Yes, sir. 


Q. Do you recall now that (OX) on June 5th, 2003, 
during your shift from 2000 to midnight would speak 
words occasionally? 

Yes, sir. 


And he would be silent when you gave him water? 
Yes, sir. 


Does that also refresh your recollection that you gave 
him water during that shift? 
Yes, sir. 


Oo » © PO > 


When he defecates himself during your shift, you weren't 
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concerned that he needed medical attention, were you? 
Personally, sir, no, sir. 


believed that during your shift Doc examined him 
at some point? 
Correct, sir. 


And the reason why you weren't concerned i that you 


And that shift was on June 5th from 2000 to midnight? 
Yes, sir. 


Corporal (6) is your NCO? 


Yes, sir. 


Sir, has the diagram on the monitor been printed out? 
‘ 
It has. 
by the defense continued: 
As your NCO, he would usually make the log entries 
during your shift? 
Yes, sir. 
And he would make those log entries during your shift or 
just as he was going off? 


During the shift, sir. 


Are you familiar with that logbook? 
Somewhat, sir. 


Have you seen,it before? 
Yes, sir. 


Have you seen it while you were on shift? 
Yes, sir. 


Can you read the writing on the screen? Is it visible? 
Yes, sir. 


For the record, I placed on the overhead projector the 
second page of the daily logbook that has been entered 
into evidence as Prosecution Exhibit 22. 


by the defense continued: 


Do you see this right here [indicating]? 
Yes, sir. 
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That would be June 5th, 2003? 
Correct, sir. 


And do you see the entry for 2340? 
Yes, sir. 


Is that the only entry on that date for the time period 
in which you were on duty? 
it 28, Sir. 


And do you recognize that writing? 
Corporal jp) SE. | 


And you see that he wrote "vitals checked"? 
Yes, sir. 


Did you check (6) vitals on June 5, 2003? 


No, sir. 


D u_know if Corporal (Bye) or Lance Corporal 
faye checked his vitals: 
ey 


id not. We wouldn't do that, sir. 


It wasn't something you were supposed to do? 
It's not something we know how to do, sir. 


And you need a corpsman to do that? 
Right, Sir. 


During your shift on June 5, 2003, from 2000 to midnight 
the prisoners were asleep? 
Yes, sir. 


And the prisoners slept on the floors? 
Correct, Si¥T. 


Of the holding pens? 
Correct, sir. 


They're concrete floors covered with sand and dust and 
aire? 
Correct, sir: 


You're also aware that many of the members of the guard 
force prefer to sleep on top of the building rather than 
inside the troop building? 

Correct, sir. 
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Because it was cooler up there? 
Correct, sir. 


It was cooler outside? 
It was,' sir. 


Thank you. 
Major Francis. 


Yes, sir. 


! 


; REDIRECT EXAMINATION 


by the prosecution: 


h 
As you sit here today, can you recall how (6) 


drank the water? 
No, Sir. 


And you never, to the best of your recollection, ever 
saw him move. Is that what you are saying right now, as 
of right now? 

No, sir. 


Now, you testified previously at the Article 32 hearing 
from Major Paulus back in January, correct? 
Correct, sir. 


And then you testified in the case against Sergeant 
Pittman, correct? 
Correct; Sif., 


We also took your deposition in June back in New York, 
Correc: ? 
Correct, sir. 


You had -- before: today you had an opportunity to review 
your statements previously, correct? 
I don't have a copy of my statement, sir. 


You have never been provided a copy? 

I have been provided it in the past, yes, sir, but it 
got lost between the travel between here and New York, 
sir. 


You were provided a copy prior to the Pittman trial, 
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Tighe? 
Yes, sir. 


Even though you had it then, it still didn! 

your recollection or a specific memory > il 
drinking water, correct? 

Correct; Sir. 


While you were at Camp Whitehorse, how many prisoners 
that you guarded were left outside naked on the ground 
in the outside read pen? 

Just ye) was the first. 


Okay. Mr. Higgins showed you Prosecution Exhibit 22. 
I'm going to show it to you again. ' 


The bailiff delivered the exhibit to the witness. 


Questions by the prosecution continued: 


Q. 


Oo PO P 
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That entry he was referring to, the 2340 entry, okay? 
Every time the corpsman would come to visit he would 

reguire that whoever that corpsman was be logged into 
the logbook, right? . 

I would assume, sir. 


Isn't that what you told me yesterday? 
I told you yesterday that everything was logged in, sir. 


So if a corpsman comes to check on the prisoners, 
whoever that corpsman is supposed to be it's supposed to 


be logged in the logbook, right? 
I can't say yes, I can't say no, sir. 


All right. Okay. But as you sit there here today, you 
never saw a corpsman check qe 
No, sir. 


Thank you. 

Mr. Higgins? 

What are you handing him? 
I'm sorry, sir. 


I'm handing him his June 14th statement. 
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The bailiff delivered the document to the witness. 


Questions by the defense continued: 


Q. 
A. 


MJ: 


Would you please read that writing to yourself and look 
up at me when you are done. 
[The witness did as directed.] 


Members, you don't have that statement if you are 
looking for it. 


The bailiff ret'rieved the document from the witness. 
4 
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Questions 
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TCs 


MJ: 


The bailiff is retrieving the statement from the 
witness. 


t 
Thank you. 
by the defense continued: 
At the end of your June 14, 2003, statement to NCIS, did 
you state that this statement is true and correct? 


Yes, sir. 


Were you sworn to it by an agent of NCIS? 
Yes, sir. 


And when you gave this statement, were you doing your 
best to tell the truth? 

Yes, sir. 

And when you testified in court today, you're doing the 
best to tell your truth? 

Yes, sir. 


Are you telling the truth today? 
Yes, sir. 


Were you telling the truth in that statement? 
Yes, sir. 


Thank you. 
No further questions, sir. 
None, sir. 


I have no questions. 
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The members entered the courtroom. 


MJ: The court will come to order. The record will reflect 
all those present when the court recessed are again 
present’. The members are present. 


Government, do you want to publish Prosecution 
Exhibit 58? 


TCs Yes, sir. 

The exhibit was" published to the members. 

Md: Members, you are being handed a stipulation of fact. 
Like the other stipulations of fact, it is an agreement 
between the parties with the expressed consent of the 
accused. It does, in fact, bind the parties where they 
have agreed and admitted that those facts are true and 

' you may consider it as evidence with all of the other 
evidence in the case. 
Any questions on that? 
Negative response. 
I will give you a minute to read it. When you have 
completed your reading, please look up so I know 


everybody has had a chance to read it. 


The members did as directed. 


Md: Let's call your next witness, prosecutor. 

of 

TC: The government calls Lance Corporal (6) 

Lance Corporal (b)(6) , U.S. Marine Corps Reserve, was 


called as a witness by the prosecution, was sworn, and testified 
as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. Please state your full name. 
A. My full name is @)@). 
:; Spell the first name, please. 
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(b)(6) middle name (pe) last 
name g«) 


You are currently a Lance Corporal in the United States 
Marine Corps Reserve?’ 
Correct, sir. 


Your current unit is 2d Battalion, 25th Marines? 
Correct, sir. was 


How long have you been in the United States Marine Corps 
Reserve? 


About two years now, sir. 


Where is your current city and state of residence? 
(b)(6) 


(b)(6) 
Yes, sir. 


All right. How long have you been with 2/25? 


I have been with 2/25 since the beginning of my Marine 
Corps Reserve. 


You deployed with 2/25 in support of Operation Iraqi 
Freedom? 


Correct, sir. 


As part of that deployment, you were assigned to Camp 
Whitehorse, correct? 
Yes, sir. 


At Camp Whitehorse, you were assigned as a guard at the 
detention facility there, correct? 
Correct, sir. 


When did you start working at the detention facility? 
As soon as I got to Camp Whitehorse, sir. 


When was that? 


About two weeks after the rest of the unit got to Camp 
Whitehorse, sir. 


Give me a calendar date. 
I can't give you a date, sir. I'm not good with dates, 


sir. 


All right. Were you working there as of June 5, 2003? 
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Yes, sir. 


All right. Do you recall guarding on that particular 
day a prisoner by the name of (bye) 
Yes, sit. 


All right. Now, at that particular time you worked a 
shift, correct, at the detention facility? 
Correct, sir. 


Who was on vour shift with you? 

Corporal ()@) and Lance Corporal (b)(6) sir... 

All right. On the 5th of June 2003, what shift did you 
work? 

I worked from 2000 to midnight, sir. 

All right. When you first came on shift on that 
particular day at 2000 did you observe Prisoner (b)(6) 
Yes, sir. 


Where did you observe him? 
He was in the outside pen laying naked, sir. 


How was he laying? 
He was. laying on the ground, sir. 


Was he on his back? Side? Face down? 
I can't recall, sir. 


All right. 

I'm sorry, what? 

I can't pacar, Sir. 

by the prosecution continued: 


Do you recall whether he was clothed or not? 
He was not clothed, sir. 


So he was naked? 
Yes, sir. 


Was he laying on anything? 
No, sir. 


Just on the ground? 
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Yes, Sir. 


Was there anybody else out there in that pen with him? 
No, sir. 


He was the only prisoner? 
Correct... sirv 


Now, when you came on shift was the sun still up? 
Yes, sir. 


Okay. So the sun hadn't set by that time, correct? 
No, sir. 


Can you recall, according to your perception, what the 
temperature was that day in Iraq at the detention 
facility? 

During my shift, sir? 


Right. 
Because it was towards the end of the day, sir, I'm 
guessing 80, 90 degrees, sir. 


80, 90 degrees. 


Now, during that shift were there other prisoners there 
that you were guarding? 
Yes, sir. 


Where were the other prisoners? 
In the other two holding pens, sir. 


The holding buildings you mean? 
Correct, sir. 


So there were prisoners in both buildings? 
Correct; Six. 


And the holding pen was where (b)(6) was? 
Correct, sir. 


And the holding pen, that was just a concertina wire -- 
just a concertina wire pen out in the back, correct? 
COrrece,- si. 


No roof over it? 
Correct, sir. 
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But the buildings themselves, those were actual 
buildings? 
Correct, sir. 


What exactly were your duties on that shift? 
To watch the prisoners, sir. 


But where? I mean, where were you watching prisoners? 
I was watching prisoners in -- if I was facing the 
buildings, it would be my right hand cell. 


Okay." Lance Corporal (b)6) I'm going to show you -- 
I'm am showing you a diagram in front of you. Is that a 
fair and accurate depiction of the way Camp Whitehorse 
appeared as of June Sth, 2003. 

The holding facility, yes, sir. 


Now, if you could, there should be a stylist in front of 
you, something that looks like a pen. That screen in 
front of you is a touch screen. If you could, indicate 
on the screen where it was that -- where you were on 
that shift guarding prisoners. 

I was there, sir. [Indicating.] 


Okay. The witness has marked the diagram with blue. 
by the prosecution continued: 


Did you see where Corporal (b)6) was located? 
I can't recall if it was between the two cells, sir, or 
if he was in that cell, sir. 


How about (b)(6) 
The same thing, sir. Either one was in the middle or 
one was in the other building, sir. 


At this time, where are all the prisoners? 

They're in the left holding facility, sir, and then 
there's prisoners in the right holding facility, sir. 
They were split, sir. 


You've got prisoners in one holding building, other 
prisoners in the other holding building and w®<@) out in 
the holding pen? 

Correct, sir. 

During that shift, did you hear any noises coming from 


(b)(6) 
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Not that I recall, sir. 


All right. Did you have any incidents regarding 


(b)(6) : : . 
He detecated himself, sir. 


About what time during your shift did this happen? 
I can't give you a definite time, sir. It was midway 
through the shift I would Say. 


Was the sun still up? 
Setting, sir. 
f] 


So the’ sun was setting. 


When you say he had defecated himself, what do you mean? 
The only other words I could say is he -- 


Before you say what I think you are going to say, what 
I'm talking about is did you see the consistency of the 
defecation? 

No, Sir. 


How did you know he defecated himself? 


From Corporal (p)6) and Lance Corporal (b)(6) and 
just the smell of it. 


The smell? A smell of defecation was coming from the 
holding pen? 
Correct, sir. 


All right. Did you see anybody check @)@) at that 
time? - 

I believe somebody did. I can't say I actually saw 
somebody check him, sir. JI don't remember if it was 
him. Everything blends in together when it comes to 
that, sir. 


So you don't recall if anyone actually checked him or 
not? 
My own eyesight, no, sir. 


Did you see any corpsman check him with your own 
eyesight? 
I can't say for sure whether I actually saw him, sir. 


The two corpsmen that were working that that were 
providing medical care to the Marines and EPWs there at 
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the facility at the time were (b)6) and (b)(6) correct? 
Correct, sir. 

During your shift, did ()@) remain out in that 
holding pen the entire time? 

Yes, sir. 

Were -- was anything -- was any type of blanket provided 


to him or any type of clothing? 
Not that I recall, sir. 


Did you ever see him drink any water? 
That day, sir? 


Just during when he is out in the holding pen? 
Not that I recall, sir. 


Did you actually see him move? ; 
In the beginning of the shift, he was in the far corner 
of the cell, sir. 


But did you actually see him move? 
No, sir. 


That's all I have, sir. 
Thank you. 


Sir, I offer this exhibit as the next Prosecution 
Exhibit in order. 


Any objection,to Prosecution Exhibit 60? 
No, erie 
It will be admitted, the words "for identification" 
deleted. 
Cross. | 
CROSS - EXAMINATION 
by the defense: 


Your MOS is 0151? 
Correct, sir. 
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OC. Administrative clerk? 

A. Correct, sir. 

Q. On the 5th of June 2003, your shift was from 2000 to 
midnight ? 

A. Correct, sir. 

Q. And you said that during your shift (b)(6) defecated 
himself again? 

A. Correct, sir. 

Q. You said it was about midway through your shift, 
correct? 

A. Correct, sir. 

Q. You said about the time the sun was setting? 

A. Correct, sir. 

Q. The sun didn't set at 2200, did it? 

A. No, sir. I would say it was -- 

Q. So it would have'been earlier? 

A. A little bit earlier than midway, sir. 

Q. Did you give a statement to NCIS? 

A. Yes, sir. 

Q. Just one statement. You swore to that statement after 
you gave it? 

A. Correct, Sir. 

CC: Please hand that to the witness. 


The bailiff did as directed. 

cs The bailiff has handed the witness the statement. 

Questions by the defense continued: 

Q. I want you to read -- I'd like you to read the 
highlighted portion that I've bracketed off with my pen. 
Look up at me when you are done. Read it to yourself. 

A. [The witness did as directed.] 


The bailiff retrieved the document from the witness. 


Questions by the defense continued: 
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You testified before on direct that he wasn't given 

any -- he didn't drink any water, w)@) didn't drink 
any water? 

That day from what I recall today, yes, sir. 

But your statement on June 14th, 2003 -- 

Objection, sir. 

Basis? 

First’ of all, this is hearsay, sir. 


Mr. Higgins? 


Prior inconsistent statement of the witness for 
impeachment purposes. 


All right, sir. 

Impeachment purpose? 

Yes, sir. 

All right. 

by the defense continued: 

On the 14th, you wrote water was given to him and he 
drank it? 


If I wrote that, sir, that's what happened, sir. 


And you said that was on your June 5, 2003 shift? 
If I wrote: it, sir, that is what happened. 


Would you like to read it again? 
I recall, sir, what I read, sir, yes. 


i) 
After (b)(6) defecated himself, two prisoners were 
sent out to clean him? 
Correct, sir. 


During your shift, you noticed that ()() moved into 
the light? 

Yes, sir. 

Was that -- did a lantern need to be placed out there? 
Yes, sir. 
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He would occasionally speak? 
Not that I recall, sir. 


When you gave your statement to NCIS on June 14th, 2003, 
were the events of Juhe 5, 2003, more fresh in your 
memory? 

Yes, sir. 


Would they be a more accurate description of what 
happened on that day? 


Compared to what I remembered today, sir? 


Yes. 
Yes, sir. 


Would seeing your statement help refresh your 
recollection regarding this point? 
It would, sir. 


The bailiff handed the witness the document. 


Questions by the defense continued: 


Q. 


A. 


If you could read the highlighted portion bracketed with 
a Number 2 placed next to it, arid look up at me when you 
are done. 


{The witness did as directed.] 


The bailiff retrieved the document from the witness. 


Questions by the defense continued: 
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Oes that help refresh your recollection? 
Yes, Sir. 


Do you recall now that (b)@) on June Sth, 2003, 
during your shift from 2000 to midnight would speak 
words occasionally? 

Yes, sir. 


And he would be silent when you gave him water? 
Yes, sir. 


Does that also refresh your recollection that you gave 
him water during that shift? 
Yes, sir. 


When he defecates himself during your shift, you weren't 
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concerned that he needed medical attention, were you? 
Personally, sir, no, sir. 

And the reason why you weren't concerned is that you 
believed that during your shift DOC (b)6) examined him 
at some point? 


Correct, sir. 

And that shift was on June Sth from 2000 to midnight? 
Yes, sir. 

Corporal (6)(6) is your NCO? 


Yes, sir. 


Sir, has the diagram on the monitor been printed out? 


It has. 
by the defense continued: 


As your NCO, he would usually make the log entries 
during your shift? 
Yes, sir. 


And he would make those log entries during your shift or 
just as he was going off? 
During the shift, sir. 


Are you familiar with that logbook? 
Somewhat, sir. 


Have you seen,it before? 
Yes, sir. 


Have you seen it while you were on shift? 
Yes, sir. 


Can you read the writing on the screen? 
Yes, sir. 


Is it visible? 


For the record, I placed on the overhead projector the 
second page of the daily logbook that has been entered 
into evidence as Prosecution Exhibit 22. 


by the defense continued: 


Do you see this right here 
Yes, Sir. 


[indicating] ? 
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That would be June 5th, 2003? 
Correct, sir. 


And do you see the entry for 2340? 
Yes, sir. 


Is that the only entry on that date for the time period 
in which you were on duty? 
It is, sir. J 


And do you recognize that writing? 
Corporal (b)(6) sir. ; 


And you see that he wrote "vitals checked"? 
Yes, sir. 


Did you check (b)(6) : vitals on June 5, 2003? 
No, sir. 

Do vou know if Corporal ()@) or Lance Corporal 
(b)(6) checked his vitals? 


They did not. We wouldn't do that, sir. 


It wasn't something you were supposed to do? 
It's not something we know how to do, sir. 


And you need a corpsman to do that? 
Right, sir. 


During your shift on June 5, 2003, from 2000 to midnight 
the prisoners were asleep? 
Yes, sir. 


And the prisoners slept on the floors? 
Correct, sir. 


Of the holding pens? 
Correct, sir. 


They're concrete floors covered with sand and dust and 
dirt? 
Correct; sir. 


You're also aware that many of the members of the guard 
force prefer to sleep on top of the building rather than 
inside the troop building? 

COLrrect, Sir: 
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Because it was cooler up there? 
Correct, sir. 


It was cooler outside? 
It was,'sir. 


Thank you. 


Major Francis. 


: REDIRECT: EXAMINATION 


by the prosecution: 


' 
As you sit here today, can you recall how (b)(6) 
drank the water? 

No, sir. 


And you never, to the best of your recollection, ever 


saw him move. Is that what you are saying right now, as 
of right now? 
No, sir. 


Now, you testified previously at the Article 32 hearing 
from Major Paulus back in January, correct? 
Correct, sir. 


And then you testified in the case against Sergeant 
Pittman, correct? 
Correct, sir. , 


We also took your deposition in June back in New York, 
correct? 
Correct, sir. 


You had -- before today you had an opportunity to review 
your statements previously, correct? 
I don't have a copy of my statement, sir. 


You have never heen provided a copy? 

I have been provided it in the past, yes, sir, but it 
got lost between the travel between here and New York, 
Sir; 


You were provided a copy prior to the Pittman trial, 
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right? 
Yes, sir. 


Even though you had it then, it still didn't refresh 
your recollection or a specific memory Of (b)6) 
drinking water, correct? 

Correct, sir. 


While you were at Camp Whitehorse, how many prisoners 
that you guarded were left outside naked on the ground 
in the outside rec pen? 

Just (6) ’ was the first. 


Okay. Mr. Higgins showed you Prosecution Exhibit 22. 
I'm going to show it to you again. 


The bailiff delivered the exhibit to the witness. 


Questions by the prosecution continued: 


Q. 
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That entry he was referring to, the 2340 entry, okay? 
Every time the corpsman would come to visit he would 
require that whoever that corpsman was be logged into 
the logbook, right? 
I would assume, sir. 


Isn't that what you told me yesterday? 
I told you yesterday that everything was logged in, sir. 


So if a corpsman comes to check on the prisoners, 
whoever that corpsman is supposed to be it's supposed to 
be logged in the logbook, right? 

I can't say yes, I can't say no, sir. 


All right. Okay. But as you sit there here today, you 
never saw a corpsman check 46) 
No, sir. 


Thank you. 

Mr. Higgins? 

What are you handing him? 
I'm sorry, sir. 


I'm handing him his June 14th statement. 
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The bailiff delivered the document to the witness. 


Questions by the defense continued: 


Q. 


A. 


MJ: 


Would you please read that writing to yourself and look 
up at me when you are done. 
[The witness did as directed.] 


Members, you don't have that statement if you are 
looking for it. 


The bailiff ret'rieved the document from the witness. 
1 % 
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The bailiff is retrieving the statement from the 
witness. 


Thank you. 

by the defense continued: 

At the end of your June 14, 2003, statement to NCIS, did 
you state that this statement is true and correct? 


Yes, sir. 


Were you sworn to it by an agent of NCIS? 
Yes, sir. 


And when you gave this statement, were you doing your 
best to tell the truth? 

Yes, sir. 

And when you testified in court today, you're doing the 
best to tell your truth? 

Yes, sir. 


Are you telling the truth today? 
Yes, sir. 


Were you telling the truth in that statement? 
Yes, sir. 


Thank you. 
No further questions, sir. 
None, sir. 


I have no guestions. 
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Any questions for this witness? 
Affirmative response by one member. 
The bailiff retrieved the member's question. 
The court reporter marked the member's question. 
EXAMINATION BY THE COURT.» 
Questions by the members as posed by the military judge: 


Q. Lance Corporal (6)(6) . when you came on duty at about 
2000 on the 5th of June, did you receive any directions 
or special instructions from the guards that you 
relieved? 

No, sir. 


Did you receive any direction or special instructions 
from anyone? 
No, sir. 


Were you told anything about @)@) and why he was 
laying in that pen? 
Yes, sir. 


What were you told? 


I was told that he had defecated himself on the shift 
before also, sir. 


PO Fr OO PF 0 > 


Were you told he was to remain out there? 
No, sir. 


Were you given any more information other than he had 
defecated on himself earlier? 
No, sir. 


Did you ask any questions? 
No, sir. 


Did you hear (6) ask any questions? 
No, sir. 


Did you hear any discussion about (b)6) and why he 
was out there? 
Not that I recall, sir. 
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Does that answer your question? 


Affirmative response from the member. 
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Any other questions from any member? 
Appears’ not. 
Major Francis, any questions? 
No, sir. 
‘i 

Mr. Higgins? 
May I have a moment, sir? 

’ 


RECROSS - EXAMINATION 


by the defense: 


Lance Corporal (b)(6) the next morning, which would be 
June 6th, or some time during that morning, you learned 
that (<6) had passed away? 


Correct, sir. 


And all the guards were asked to give -- well, you were 
asked to give a written statement? 
Correct, sir. 


And you did that? 
Correct, sir. 


And that was hours after this shift? 
Correct, sir. 


Even closer in time than the June 14th statement to 
NCIS? 
Correct, sir. ! 


And you just testified to the questions the military 
judge posed to you, you don't recall any word being 


passed regarding (b)(6) other than he had defecated 
himself? 
Correct, sir. 


Do you recall that the word had been passed that 
Doc (6) had checked him and he was okay? 
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A. Yes, sir. 

oF That was during your shift that the word had been 
passed? 

A. Yes, sir. 

cc: I have no further questions. 

MJ: Major Francis? ' 

TC: No, sir. 

MJ: Does any member have any question? 


Affirmative response from one member. 

The bailiff retrieved the member's question. 

The court reporter marked the member's question. 
EXAMINATION BY THE COURT 


Questions by the members as posed by the military judge: 


0; When was the first time you became aware of (b)(6) as 
a prisoner in the camp? Do you récall? 

A. I don't recall, sir. 

Q. That would have been on the 3rd or 4th of June? 

A. Correct, sir. 

Q. Were you informed at that time as to why he was taken 
into custody? 

A. No, sir. 

Q. Did you ever learn why he was taken into custody? 

Be After he passed away, sir. 

Q. Why were you told that he was taken into custody? 

A. What I found out, sir? 

Q. Yes. 

A. I had heard he had obtained M1l6és that were involved in 
the ambush of the Army, sir. 

O.. Did you have any knowledge of that prior to the 5th of 


June when you were guarding him that evening? 
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No, sir. 


Does that answer the member's question? 


Affirmative response from the member. 


MJ: 


Any other questions from any member? 


Negative response by all members. 


MJ: 
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Trial counsel, any questions in light of that? 


No, sir. 
Defense? 

1 
No, sir. 


Warning or recall? 
No, sir. 


No, sir. 


The witness was excused and withdrew from the courtroom. 


MJ: 


TC: 


MJ: 


How long is your next witness going to be? 
About the same period of time, sir, as this last one. 


Let's take about a five minute recess. 


The court-martial recessed at 0953, 5 November 2004. 


iat 
The court-martial was called to order at 1006, 5 November, 2004. 


Md: 


TC: 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 


Major Francis. 

Sir, the government calls Lance Corporal @)@) 

While he's calling the witness, I was handed a question 
by the members concerning whether or not they could have 


copies of the depositions, and I assume that means the 
depositions and the testimony from the Article 32, as 
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well as the statements by NCIS. 


You will be provided copies of any exhibits that are 
actually admitted into evidence. Those documents have 
not been admitted and’ unless they are -- and I'm not 
sure whether they will be or not, at this point they 
have not been. Unless they are properly admitted, then 
you will not be provided those documents. Generally 


those things are not provided and they're not admitted 
into evidence. 


Any questions about that from any of the members? 


Negative response from the members. 


(b)(6) 


a civilian, was called as a witness by the 


prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 
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Please state your full name. 


(b)(6) 


That's spelled (6)(6) correct? 
Yes. 

That's your first name, (b)(6) right? 
Yes. 


You used to be in the United States Marine Corps 
Reserves, correct? 
Correct. 


You are no longer in the United States Marine Corps 
Reserve? 


Correct. 


Because you reached your EAS? 
That is correct. 


All right. What is the highest rank that you -- let me 
back up a minute. 


What is the current city and state where you reside? 
I live in (b)(6) 
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That's (b)6) 
Right. 


What is the highest rank you received in the United 
States Marine Corps Reserve? 
Lance Corporal. 


And your unit was 2d Battalion, 25th Marines? 
Yes, it was. 


You deployed in support of Operation Iraqi Freedom with 
2/25,' correct? 
That is correct. 


At some point you were assigned to Camp Whitehorse 
during that deployment, correct? 
Correct. 


And when you were assigned to Camp Whitehorse, you were 
assigned to work as a guard at the detention facility -- 
the EPW detention facility at Camp Whitehorse, right? 
That is correct sir. 


When did you start working at the detention facility? 
The first day that I got there. I'm not sure of exactly 
the date, but it was just as soon as I got there we were 
posted on duty. 


You don't remember a calendar day? 
No. 


Do you remember a month and a year? 
I think it was April 2003. 


All right. If we could get you to speak up a little 
bit. 

Sure. 

Now, you're working there on June 5, 2003; is that 
correct? 

That is correct. 


On that day you were working a shift, correct? 
Correct. 


Who was on that shift with you? 
It was Lance Corporal (b)(6) and Corporal (b)(6) 
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All right. Do you remember the time of the day that you 


worked? 


I believe it was from 2200 to -- 2000 to 2400. 


So 2000 to midnight? 


Yes. 


During that shift, do you recall quarding a prisoner by 
the name of @)@) ' 


Yes, I do. 


What was your first recollection of him? 
He was lying in the outside pen naked, and I thought he 
was just sleeping the whole night because he wasn't 


moving. 


, 


Okay. Where were you positioned during that night? 
I was guarding one of the cells, not the one pg) 
was but the other guys, the two called the ~~ 


(b)(6) 


I'm showing you a sketch. Is that a fair and accurate 
depiction of how Camp Whitehorse was laid out as of 


5 June 2003? 
Yes, it is. 


There should be a pen in front of you or a stylist in 


front of you. 
screen. 


That screen in front of you is a touch 


If you could indicate on that diagram where it was that 
you were -- what cell you were guarding. 
I was guarding this cell [indicating]. 


Okay. How was it that you were able to observe 


b)(6) 
Because there was a door so I was able to see what was 
going on in this area as well. 


Let's clean up the record here, counsel. 


Do you want him to start over? 


No, just indicate what he has done. 


The witness marked with a blue mark on the screen 
indicating on the holding building where he was assigned 
or where he was guarding the prisoners at that time and 


being out in the holding pen also another 
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blue mark on the diagram. 


I just ask that you don't touch the screen unless I 
asked you to, okay? 


WIT: Okay. 


Questions by the prosecution continued: 


OQ: How far would you say )@) » was from you at that 
time? 
A. I would say 20 feet. 
‘ ‘ 
Oo. 20 feet? You said you were standing in the doorway? 
A. Yes. 
' 
Md: Was that first blue mark you made, does that represent a 
doorway? 
WIT: Yes, it does, sir. 
MJ: That went into that holding pen you were watching? 
WIT: Yes, sir. . 
MJ: Thank you. 


Questions by the prosecution continued: 


Q. Did you at all during your shift see (b)(6) move? 

A. I believe I did, but it wasn't something -- it wasn't -- 
I'm not sure, ,but I believe he moved but it wasn't from 
one place to another. The whole time he was lying on 

7 the floor,:I think he was moving his head and his hands. 


Q. Okay. Well, did you hear him make any sounds? 
A. I don't recall any sounds. He might say something, but 
I thought he was just moaning. 


Okay. So you heard moaning? 
Yes, I believe I did. 


Okay. What do you mean by moaning? 
Say something but I couldn't understand what he was 
saying. 


PIO PO 


Okay. How loud was it? 
It was loud enough so I can hear it. It sounded weak. 


PO 
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Okay. During your shift, did ()@) have any 
episodes of diarrhea? 
Yes, he did. 


How do you know that?’ 
Because of the smell. 


How many? 
Twice. ' 


Twice on your shift from 2000 to midnight? 
Yes. 


How far apart? 
I believe an hour apart. 


Did you ever see'a corpsman check (6) during your | 
shift? 
No. 


What was done after the first diarrhea episode? 
I told one of the prisoners to get into the pen and 
clean him. 


Okay. So what did the prisoner have to clean him with? 
I gave him some water, some rags and he took care of it. 


How about the second time? 
Same thing, same person, same deal. 


Okay. What time of the evening was the first defecation 
period? Can you recall? 
I believe it was 2300 if I’m not mistaken. 


The first one? 
Yes. 


How about the second one? 
It was an hour apart. 


So roughly around midnight after your shift ended? 

I take that back. I would say that the first one was 
2100 and the second one was an hour apart, so it would 
be 2200. 


Okay. Had you been told anything about @)) 
condition before you came on duty? 
Actually before we got to my shift, I was told by 
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(b)(6) that previously the corpsman had checked him 
and that he had diarrhea. 


So you were told he was having diarrhea? 
Yes. 


Were you given any special instructions regarding him 
having additional bouts of diarrhea? 
No. 


Now, when you were over there in Iraq, did you know any 
Marines that suffered from diarrhea? 
Yes, I did, I included. 


Do you know anyone who had three episodes within a four 
hour period? 
Not that I recall. 


Do you recall anybody that had to receive IVs for their 
diarrhea? 


No. 

Okay. During your shift, did (b)6) remain naked out 
in the holding pen the entire time? 

Yes. 


Was he provided anything to lay on? 
No. 


Was he just laying on the ground? 
That is correct. 


Was he provided anything to cover him? 
No. 


Prior to you taking duty on this nartienlar shift on the 
5th of June, had you learned why ()(6) ‘was a 
prisoner there at: the detention facility? 

I overheard that he was captured with an M16. I heard 
that from one of the Lance Corporals. I don't remember 
who told me that. 


An M16 -- 
Army. 


What Army? 
The 507th incident. 
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Did that have any significance to you? 
Not really because you heard a lot of things. 


507th, does that have any special significance to you? 
What I heard he was connected to the 507th incident 
where the people were ambushed. 


The Jessica Lynch ambush? 
That's right. oot 


All right. Was it your opinion at that time or during 
your shift that mg was sick? 

Can you say that again? 

Was it your opinion during your shift that ‘m@ was 
sick? ' 

Yes, I believe so, sir. 

Thank you. 

That's all I have. 

Defense. 

One moment, sir, please. 

Trial counsel, do you want to go ahead and print that? 
Yes, sir. I offer that as the next exhibit in order. 
Give him just a minute. 

That has been marked as Prosecution Exhibit 63. 

Any objection? 

No objection, sir. 

It will be admitted. 


Cross. 


Yes, sir. 


972 


e° e- 


CROSS - EXAMINATION 


Questions by the defense: 


Q. 
A. 


ee 
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Lance Corporal (b)@) Corporal (p)@6) is your NCO? 
Yes, sir. 


He's the person you take orders from on your shift? 
Yes, he was. 


On the 5th of June during that shift from 2000 to 
midnight, do you recall the temperature being about 75 
to 80 degrees? 

Yes, I'do, outside. 


And you already testified you! a seen (b)(6) in the 
rec yard? 
Yes, I did. 


And it appeared to you that he was sleeping? 
It appeared to me he was sleeping, yes. 


Occasionally he would move? 

I saw. him one time that he moved from one side to the 
other. I mean, he was still laying on the floor but I 
believe he moved his hand and his head. 


Let me ask you a different way. Maybe I'm confusing 
you. 


You didn't ever saw him move from Point A to Point B? 
No, I didn't., 


But you saw his body move? 
Exactly. 


And every now and then he would make a noise to you like 
moaning? 

I believe it was just one incident or one occasion that 
he said something, but I didn't understand what he was 
say. 


He said something in Arabic? 
Yes. 


You don't speak Arabic? 
2D daon* ts 
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You say he defecated himself twice on your shift? 
Yes, he did. 


Both times you sent somebody in to clean him? 
Yes, I did. 


You never left him dirty? 

No. 

And it was two prisoners that went to clean him or one? 
It was just one person and it was the same person on 
both occasions. 


Did you know that person by a nickname? 


I don't remember who it was, it was one of the brothers 
though. 


Were the brothers referred to as (b)(6) 
That is correct. 


Did you know them to be ()@) brothers, or do you 
know? 


I don't know the name. 


Why didn't you ever give him anything to wear? 
Excuse me? 


Why didn't you ever give him any clothes to wear? 
Because there was no clothes in the area. 


Had there ever been a bag of clothes or rags that was 
kept in the detention facility? 
No. 


During your shift on the 5th of June 2003, aye was 
provided food and water? 
Can you say the question again, please? 


Sure. Was (b)(6) provided food and water during your 
shift on the 5th of June 2003? 
No, he wasn't. 


The day after your shift, your learned that @)@) 
had passed away? 
Yes, Sir. 


And you were asked to write a statement? You were asked 
to write a statement about his death? 


974 


@ & | & _— 


A. Yes. 

Q. And you wrote a statement? 

A. Yes, I did. 

Q. And later you reviewed that statement with NCIS? 

A. Yes. 

O: About eight days later you reviewed that statement? 

A. That's correct. 

Q. And at the time you reviewed it, you swore to that 
statement? 

A. Yes, I' did. 

0: And that statement was written closer in time to your 
shift on 5th of June, right? 

A. That is correct. 

Q.4 It was written the next day? 

A. Yes. 

O: So the events of the previous night would be fresher in 
your memory on the next day than it would be in court 
today? 

A. It would be. 

Q. Would seeing your statement help refresh your 
recollection on this point? 

A. Yes. 


The bailiff handed the document to the witness. 
GC: The bailiff is handing the witness his statement. 


Questions by the defense continued: 


Q. Mr . (6)(6) I would ask you to read the highlighted 
portions to yourself and please look up at me when you 
are done. 

A. [The witness did as directed. 


The bailiff retrieved the document from the witness. 


CC: The bailiff is retrieving the statement from the witness 
and handing it back to me. 


Questions by the defense continued: 


975 


TC: 


Questions 


Q. 


A. 


TC: 


MJ: 


ce: 


MJ: 


ra 
oe — oe ~ 


Does reading that help refresh your recollection? 
Yes. 


During your shift on the 5th of June 2003 from 2000 to 
midnight (p)6) was given food and water? 
That is correct. 


During your shift on the 5th of June 2003, 2000 to 
midnight, you never told anyone you thought (6) 


was sick? 
No, I didn't. 


\ 


Corporal (b)(6) never said to you that he thought he 
was sick? 


No. 


Lance Corporal (6) never said to you that he thought 
he was sick? 


No. 
Thank you, sir. I have no further questions. 
Government. 
Yes, sir. 
REDIRECT EXAMINATION 
by the prosecution: 
When you say he was provided food and water, did you see 
him actually drink any water? 
I don't remember exactly. When I wrote the statement, 
my memory was fresh; but it's over a year ago so I 
wouldn't remember. 
Thank you. 
That's all I have. 
Mr. Higgins. 
Nothing, sir. 


I have no questions. 


Any questions for the witness from any member? 
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Appears not. 
Warning or recall? 
TC: No, sir’. 
ce: No, sir. 


The witness was excused and withdrew from the courtroom. 


MJ: Government. 
; 
TC: Yes, sir, the government calls Commander (p)6) to the 
stand.’ 
Commander (b)(6) . U. S. Naval Reserve, was called as a 


witness by the prosecution, was sworn, and testified as follows: 
DIRECT EXAMINATION 


4 
Questions by the prosecution: 


0: Sir, please state your full name. 

A. My name is (b)(6) 

Q; And, sir, please state the current city and state where 
you reside? 

A. I live in (b)(6) 

O. Sir, you are a Commander in the United States Navy 
Reserve? 

A. Yes, I'm a Commander in the United States Navy Reserve. 

Q.. What is your current unit, sir. 

A. 4th Reconnaissance Battalion in San Antonio, Texas. 

Oo. Sir, what is your profession? 

A. I am an orthopedic spine surgeon. 

Q. You are a medical doctor? 

A. Yes. 

Q. Sir, did you deploy in support of Operation Iraqi 
Freedom? 

A. Yes, I did. I deployed as the Assistant Battalion 
Surgeon with 2d Battalion, 25th Marines. 

Q. That's 2d Battalion, 25th Marines? 
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2d Battalion, 25th Marines, correct. 


You were the Assistant Battalion Surgeon. Who was the 
actual Battalion Surgeon? 
Commander (p)(6) 


Were you assigned to Camp Whitehorse at any time? 

Yes. Initially when we first crossed the line of 
departure and as we went out to An Nasiriyah, that was 
our first home so to speak. 


At Camp Whitehorse, was there a BAS set up? 
Yes, we set up a BAS at that location. 


What types of things were set up there ‘at the BAS as far 
as medical supplies? 

Medical supplies, again, just the rudimentary needs, 
Battalion Aid Station type of gear which was just 
pre-hospital trauma or life support gear. 


Okay. IVs? 

IVs, you know, incubation capability, medication, 
bandages, tourniquets, just the basic rudimentary 
medical care. 


Sir, did you have corpsmen that were assisting you 
there? 

Yes, we had corpsmen assigned to the company and 
assigned to the BAS. 


Sir, that BAS there at Camp Whitehorse also serviced the 
Marines and EPWs that were at the detention facility, 
correct? 

Correct. 


All right. Now, at some point did your location change 
from Camp Whitehorse? 

Yes. We moved the BAS to the center of town in 

An Nasiriyah to what became known as the museum because 
we were outside the museum. So we co-located with 
Weapons Company and the COC eventually moved next to us 
as well. 


Okay, sir. How far was that in relation to Camp 
Whitehorse? 

The actual distance, I don't know. It was probably a 
20, 25 minute drive, 30 minute drive. 
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By HMMWV? 
By HMMWV. 


Okay. When you -- and you actually physically located 
yourself up there, sir? 

Yes. 

When you did that, was there corpsmen that were left 
back at Camp Whitehorse at the BAS there? 

Yes. We actually had our Supply -- the Marines that 
supported us with the supply out of our Battalion 
actually stayed back at Camp Whitehorse, the Motor T 
also stayed back at Camp Whitehorse and then, of course, 
the EPW holding’ facility stayed back at Whitehorse. So 
we left a small contingent, two corpsmen, sometimes 
there were three depending and we left a small Aid 
Station there as well. 


What do ycu mean when you say a small Aid Station, what 


type of r: “ical supplies are we talking about? 

The same ..cal supplies we have at all our of 
facii2* We just took the majority of supplies, 
moved : “o the main BAS and left a remnant of 
supplic re. 

Where we ~mander (6)(6) located at that time? 
We both i. «d up to the museum. 


When was this, sir? 
I don't know the exact time. 


Was it prior to June 5, 2003? 
Yes. ‘ 


All right. Sir, on June 5, 2003, where were you 
located? 

I was at the museum, the Battalion Aid Station in 
An Nasiriyah. 


Did you have the ability to communicate with the 
corpsman via radio or some other means that were there 
at Camp Whitehorse? 

Yes, by radio. 


Okay. Could you maintain contact with the officers that 


were located at Camp Whitehorse via radio as well? 
I believe -- yes, we could. We normally didn't. 
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How about the detention facility? 
Directly with the detention facility, no. 


So you would have to route communication through the 
corpsman or -- 

Well, they had a radio shed or shack or whatever you 
want to call it there at Camp ‘Whitehorse that all the 
communications went through, so when we communicated it 
went over to the shed. 


Okay, sir. Do you know where Commander (b)(6) was at 
that time on that day? 


On that day, he was up North I believe in (b)(6) 


Where is that, sir? 
That's North of An Nasiriyah, just another village, town 
North of us. They were expecting a -- there were some 
concerns about. the stability of that place at that time. | 
They were expecting some kind of attack or reprisal or 
something, so we decided to beef up the medical coverage 
up there because it was a distance away and we couldn't 
directly support it from the BAS at An Nasiriyah. 


On that day, June 5, 2003, did you receive any calls to 
come down and check any prisoners down at Camp 
Whitehorse detention facility? 

No. 


Did you receive any communications regarding a prisoner 
that had multiple episodes of diarrhea? 
No. 


Were you asked your opinion regarding any prisoners that 
were suffering from multiple episodes of diarrhea? 

No. 

Thank you, sir. That's all I have. 


Defense? 


Request I have a moment with trial counsel, sir. 


The trial counsel and civilian defense counsel conferred. 
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CROSS - EXAMINATION 


Questions by the defense: 


Q. Good morning, sir. 

A. Good morning. 

Q. Sir, the two corpsmen that you left back at Camp 
Whitehorse at the Aid Station detachment -- 

A. Yes. 

Q. -- they were then HM2 ()@) 

A. Yes. ; 

Q. -- and HM3 (b)(6) 

A. Correct. 

On And you know Major Paulus? 

A. Yes, I do. 

‘ 

O°: You knew him from the deployment? 

A. Yes, I did. 

oO: You would go down from the main Battalion Aid Station to 
the detachment, either you or Commander )@) would go 
down a. couple times a week? 

A. Correct. 

Q. You would interact with your corpsmen? 

A. Yes. 

Q. You would check on the patients they had checked on? 

A. Yes, follow up and see if there were any problems or 

i anything they needed help with. 

Q. That was part of your responsibilities as one of the 

officers? 

A. Correct. ' 

O. And one of the doctors? 

A. Correct. 

Q. Same as Commander (b)(6) 

A. Correct. 

OG: When you were down there you would have interactions 


with Major Paulus? 
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Yes. 


Major (b)(6) 
Yes. 


The whole war room? 
Yes. 


June 5, 2003, and prior, did you ever: have any 
conversation with Major Paulus in which you expressed 
concerns regarding the abilities of HM3 @)<@6) 
No, I did not. 

Thank you, sir. 

No further questions, sir. 

Major Francis, anything else? 

No, sir. 

I have no questions. 

Any member have a question for the witness? 
Negative response. 

Warning or recall? 

No, sir. 

Sir, I have one more question if I may. 

by the defense continued: 

During that time period, did you -- 

Could you give us the time period again? 

Yes, sir. 

by the defense continued: 

Prior to June 5, 2003, did you have any concerns with 
the abilities of HM3 @)@) 


No, I did not. 


Thank you, sir. 
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MJ: Major Francis, any other questions in light of that? 
Te: No, sir. 
MJ: Any member have any questions? 


Negative response. 
Warning or recall? 
TC: No, sir. 
CC: No, sir. 


The witness was excused and withdrew from the courtroom. 


i 
MJ: Major Francis. 


mes Yes, sir. The government calls HM1 (b)(6) 
‘ : ‘ 
Hospitalman First (b)(6) U.S. Naval Reserve, was 


called as a witness by the prosecution, was sworn, and testified 
as follows: 


DIRECT EXAMINATION 
Questions by the prosecution: 


Please state your full name. 
(b)(6) 


That is (b)(6) 
Correat. 


And you are a Hospitalman First Class, United States 
Navy Reserve, correct? 
Correct. 

t 
Your current unit? : 
lst Battalion, 25th Marines out of Massachusetts. 


How long have you been in the United States Navy 
Reserve? 


Just over eight years. 


Where is the current city and state you reside? 


(b)(6) 
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What is your MOS? 
8404, Field Hospital Technician. 


What does that mean? 
I had training to work in a field environment with 
supporting Marines, Seabees, things of that nature. 


Supporting them to do what? 
Medical support, sir. ' 


So basically you, are a corpsman? 
Correct, sir. 


You have the ability to administer IVs? 
Yes, sir. 


You have the ability to look for the signs of 
dehydration? 
Yes, sir. 


You deployed in support of Operation Iraqi Freedom, 
correct? . 
Yes, sir. 


At some point, you arrived at Camp Whitehorse outside of 
An Nasiriyah, Iraq, correct? 
Yes, sir. 


And you were assigned to Camp Whitehorse? 
Yes, sir. 


At Camp Whitehorse, you had a Battalion Aid Station? 
Yes, sir. 


And at some point, you and HM3 (@)e6) were assigned to 
that Aid Station, correct? 
Correct, sir. 


All right. Part of your duties is you also provided 
treatment to the EPWs at the detention facility at Camp 
Whitehorse, correct? 

Yes, sir. 


All right. I want to focus you in on June 5th, 2003. 
All right? 
Aye, Sir. 


On that particular day, do you recall whether anybody 
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from the detention facility came to get a corpsman in 
relation to a prisoner who had suffered a bout of 
diarrhea? 

No, sir. I was out with Master Chief Howell for the day 
doing errands with him over at Tallil Air Base and when 
z returned I heard about it, like after the event. 


Okay. All right. So what time of the day on the 5th 
did you get back? 
Probably around -- I would say some time, 15, 1600. 


Okay." So you heard about the incident around 15 or 
1600? 
Yes, sir. 
But it was still daylight? 

It was getting on to dusk‘but, yes, sir, it was still 
daylight. 


Okay. Who told you about it? ; 
When I returned, HM3 @)@) told me what event 
transpired in my absence. 


Okay. Now, at that time, were there any other -- did 
you go down to the detention facility that day to check 
on anybody? 

No, sir. 


Did anybody from the detention facility after you got 
back to the Aid Station come over and ask that you come 
over and look at somebody? 

Not as I recall, sir, no. 


Now, at this time, you were senior to HM3 (b)(6) right? 
Yes, sir. 


Where was (b)(6) -~- when you were back at the Aid 
Station, where is. (b)(6) 

He would be there with me or he might be across the 
street talking to Marines, but in the general area. 


Did you see anybody come and get (bj) 
No, I did not. 


On the -- did you ever have -- did you know Major Paulus 
prior to this day, prior to June 5, 2003? 

Just from working in the camp, from the camp being in 
there. I believe he was the XO. 
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Had he ever during your time at Camp Whitehorse, prior 
to 5 June 2003, visited the BAS there when you were 
present? 

He would come in occasionally, yes, sir. 


What kind of supplies did you have there? 
Basically -- 


I mean, how -- that was within eyesight? 
Within eyesight? There were various medical supplies 


there, IV, bandaging material, antiseptics, certain 
medications. 


How about stretchers? 
Yes. 


The next morning, 6 June 2003, are you called down to 
the detention facility? 
Yes, sir. 


Why? 
Somebody came to’my tent, shook it and said there was a 


problem with an EPW and they needed somebody to come 
down and see what's going on. 


Where was (b)(6) billeted in relation to you? 

We were in two man tents. Mine was up by one door, his 
was down on the other end by the other door going into 
the BA Station. 


So you each had a tent? 
Yes, sir. 


So someone comes shakes your tent and says what? 


There is a problem with one of the detainees, you need 
to come down. ; 


Do you remember who got you? 

No, I don't. This was some time after 2400, so they 
woke me up to bring me down there. I don't recall the 
individual. 


Did you actually go to the detention facility? 
Yes, I got dressed and proceeded there. 


When you got there, what did you find? 


I was directed to what was like the exercise yard and 
there was an individual with a battery operated 
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fluorescent lamp there next to a individual lying on the 
ground. 


Next to the individual? What do you mean by next to the 
individual? 
On the ground next to him there was a lantern. 


And this individual was in the outside holding pen? 
Yes, sir. 


And this was the pen that is made of concertina wire? 
Yes, Sir. 
{ 


No covering over the top of it? 
No, sir. 


' 
When you see this individual laying there, is he 
clothed? 

No, sir. 


He's naked? 
Yes, sir. 


How was he laying? 

If I recall correctly, he was laying on his right side 
in what would -- with one arm -- his right arm brought 
up with his head resting upon it in a semi like a 
recovery position or a semi fetal position with his 
knees slightly drawn up basically looking like he was 
sleeping. 


Say again. 
Looking like, you know, he fell asleep like that. 


All right. So you come up to him. What did you do? 
We start assessing him for signs of life, seeing if I 
could see any pulse, any breath sounds. I had to take 
some water because there was a slight film of dust 
covering his pupils, used a light to see if his eyes 
were evenly reactive, any blood pressure. 


You said there was a light covering of dust covering his 
pupils? 

Yes, he -- well, he was -- there was always -- 
everything where we were in a very open plain, dust got 
on everything. So he had light dust covering his eyes. 


Were his eyes open or closed? 
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Somewhat open, not wide open but kind of almost looked 
like someone with drowsy eyed, like half closed. I 
don't know if that makes sense. 


Did you do anything to get the dust off of them? 
Yes. We took some water and rinsed them off so we could 
assess his eye pupils are reactive to light. 


What was the results of your assessment? 

I couldn't get no pulse, no breath sounds, pupils were 
fixed and dilated, no blood pressure, so it was my 
determination that he was deceased. 


This is about what time? 
About 01. 


Now, when you we went out to look at (b)6) on this 
early morning hour of 6 June, was he laying on anything? 
Not that I recall. 


Just on the ground? 
Yes. , 


At any time when you were -- again, you said you got 
there in mid to late afternoon on the 5th of June back 
to the BAS. Did anybody come from the detention 
facility asking for sheets or coverings for @g@) 

Somebody did at one point, yes, came for a sheet, one of 
the Lance Corporals or PFCs, I can't recall who. 


Do you remember what time this was? 

Not exactly. If I had to say, it was getting close to 
early evening I think. 

Did they say why they wanted it? 
They said they had had a detainee that defecated on this 
clothes and they needed something for him. 

Okay. Did you see that sheet when you came out and 
locked at him? 

No, I did not. 

That's all I have. 

Thank you, sir. 


Defense? 
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Petty Officer)(6) | did you have spare stretchers in the 
Aid Station detachment? 
No, sir, not really. 


The stretchers you had were set up in place of 
examination tables, weren't they? 
Yes, sir. 

‘ 
One of the things that that detachment is designed to do 
is if there were combat injuries either inside or 
outside the camp, they would be treated in that Aid 
Station, wouldn't they? 
Yes, sir, we would treat them there and have them 
evac'd. 


And those fcur stretchers were set up, that's, the place 


you wou- = treating them? 

Yes, si: 

Coudd..3" you couldn't afford to get defecation all 
over one the stretchers? 


No, sir, we didn't have adequate means to decontaminate 
it after the fact. 


You said that your tent was at one end of the Battalion 
Aid Station and Petty Officer q@ was at the other 
end? 

Yes, sir. 


So the Battalion Aid Station was in between? 

Yes, sir. It was like a dirt area in front of it by the 
road. We were in that area from the building to the 
road. 


So which ever Marine .came and woke you up in the early 
morning hours of 6 June 2003 and they shook your tent, 
that wouldn't necessarily disturb HM3 @®<«@) 

No, sir. 


And you were able to leave your tent without him knowing 
you were gone? 
Yes, sir. 
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Oy Likewise, he could have left his tent without you 
knowing he had gone? 

A. Yes, sir. 

ce: May I have a moment, Sir? 


The defense counsel conferred. 


CCE No further questions, sir. 
MJ: Government? ; 
TC: Yes, sir. 


REDIRECT EXAMINATION 
Questions by the prosecution: 


Q. I just want to make sure I understood what you said 
about the stretchers. 


You said that you couldn't afford to get any defecation 
on a stretcher, is that what you were saying? 


A. I believe I said I didn't have adequate means to replace 
and/or decontaminate it had it been defecated on, sir. 

Ox Well, did you tell Major Paulus that? 

A. The question never came up, sir. 

Q. Now, these stretchers are used to carry injured people 
around, right? 

A. Yes, Sir. 

Q. Or sick people? 

A. Yes, sir. Well, if they are ambulatory we move them 
under their own power. 

Q. But if someone is so sick they can't move on their own 
power, you put them on a stretcher and you can move 
them, right? 

A. Yes, sir. 

or If someone is injured, they can bleed all over a 
stretcher? 

A. Yes, sir. 

Q. If someone is sick, they can vomit or defecate ona 
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stretcher, right? 
A. Yes, sir. 


Q. You're telling me you didn't have any means to clean 
these stretchers when you are in combat, Operation Iraqi 
Freedom, in a war? 

A. We had zero resupplies, sir, and if I had sent somebody 
out to be evac'd I would have gotten one in return from 


the casualty clearing center and swap them out right 
there. 


So if" you had to evac someone via stretcher and had 


A. on eae have possibly gotten one back. 
ZC? Thank ei: 

MJ: Mr. Higgins? 

CC. No, sir. 

MJ: I have no questions. 


Any questions of the members? 
We have a couple. 
The bailiff retrieved the members' question. 
The court reporter marked the members' question. 
EXAMINATION BY THE COURT 


Questions by the members as posed by the military judge: 


Q. HM1 (b)(6) you indicated that at some point somebody came 
: up to you and asked for a sheet to cover an EPW? 

A Yes, sir. 

Q. Do you remember about the time of day that was? 

A I want to say it was right about evening, sir, because 


it was just getting dark. So it would probably be 1800 
to 1900 if I recall. 


What kind of a sheet was it? 
Basically we got our own supplies. I was out scrounging 
and I managed to get some hospital bed sheets. It was a 
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light green hospital bed sheet, sir. 


Q. Where did you obtain those from? 

A. When down at Camp Viper, the 2nd Hospital Unit was 
retrograding and I had managed to get down there one day 
and obtain a lot of supplies that were just cast offs. 

Q. Were you able to -- was (b)@6) available to have those? 

A. They were around, I believe he was, but I can't say with 
all certainty he knew where they were. We were just 
kind of stock piling things I would go get from units as 
they were leaving. 

Q. You indicated this Lance Corporal asked you for a sheet. 
Did you give him one of these light green sheets? 

A. Yes, sir. 

‘om Do you know whatever happened to it? 

Ps No, I do not, sir. 

O3 This was after you returned from your trip with the -- 

A. Master Chief. : 

Q. --~ Master Chief? 

A. Yes, sir. 

Oi Did you ever get the sheet back? 

A. I didn't think to ask for it, sir. 

Md: Does that answer your question? 


Affirmative response from the member. 
Questions by the members as posed by the military judge: 


Q. How long had you worked with Petty Officer (b)) ) 
A. From when we arrived at Camp Whitehorse, in early April 
I believe we got up there. 


That was your first association with him? 
Yes, this deployment was my first association with him. 


Did you have an opportunity to assess his diagnostic 
skills? 
Yes, sir. 


And his skills as a corpsman? 
Yes, sir. 
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Were you able to tell he would have the ability to 
diagnose a stroke or a heart attack? 

At that level, I could not say, but I found him to be a 
very competent and well versed corpsman. So to say I 
had seen him in a situation where I could have 
determined that, no, I could not. 


Were you familiar with his level of training? 

I believe it was similar to mine and plus he had 
explained to me his past history of working in hospitals 
and so for like things with IV administration and all 
that he was very adept. 


Was there anything in yours or his training that would 


have given you the capability of diagnosing a stroke or 
heart attack? 


I know I had done the pre+trauma life support and I was 
also a CPR instructor. Unless he had done an ACLS -- 


What is that? 
Advanced Cardiac Life Support. He may have done that 


and other training that I was not aware of. He may have 
done that. 


The bottom line is you don't know? 
Correct. 


When you got back from your visit with the Master Chief, 
did I understand you correctly that ()(@6) had told you 
about seeing a prisoner who was having a bout of 
diarrhea? 

He mentioned it, yes, Sir. 

Did he mention anything about worse case, best case 
scenario? 

Not that I recall, sir. 

What did he tell you? 

Objection, hearsay. 

Overruled. 

by the members as posed by the military judge: 

What did he tell you? 


Basically just one of the prisoners had a bout of 
diarrhea and then had it on his clothing. 
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Did he indicate what steps he took? 
Not that I recall. I mean, I just assumed he did the 
standard treatment. 


So you never queried him as to what steps he took to 
treat the patient? 

I had the faith in his ability to do that, sir, from my 
time working with him. 

Do you have a set of standard operating procedures or 
procedures you would characterize as standard for 
checking an individual's vital’ sign? 

The ABCs which you go through, also working up a SOAP 
note. 


What's SOAP note? . 
It's basically a procedure in which when you're going to , 
take a medical history you take how they present, what 
are the obvious signs, what are they telling you is 
wrong, what are your observations and what is your 
prognosis. Part of that is you do vitals which would be 
blood pressure, temperature respiration rate. 


So if you were to check -- you're being called to check 
on an individual who has suffered a bout of diarrhea, 
what would be the standard procedures that you would 
follow to check his vitals? 

Just to take his pulse, take his blood pressure, just to 
get a temperature see if like if there was an underlying 
fever involved, see if you can find something for an 
underlying condition. A big massive problem was the 
lack of being able to adequately communicate with the 
Iragis that we had in custody. 


So if you had a translator there you would make use of 
the translator? 
Yes. 


If the individual was unresponsive to your questions, 
what steps would you take? 

You would just go off, try to do best you could with the 
physical evidence your findings gave you. 


And if you had a patient with -- that experienced a 
severe bout of diarrhea and it was in excess of 

100 degrees out, what steps would you take with that 
patient if he was laying in the dirt in the sun? 

That would not be the optimal place to place someone. 
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If they can orally rehydrate, that is the key thing. 
Essentially you want them to keep hydrating themselves 
just because we -- to add an IV is opening another 
porthole for infection. 


Let's assume the individual is nonresponsive to verbal 
instructions? 
You could just mimic them to drink. 


We've got a translator there, he's not responding, he is 
laying there face up, eyes closed and is not responding 
to either your commands or the commands of the , 
translator who is talking to him in Arabic, what would 
you do? 

Myself, I would see if we had to maybe if we could put 
in restraints, I might put him in an IV. But if he's 
being combative, we'd have to restrain him and see about 
an IV then possibly and move him into the. shade. 


Would you leave him there in the sun? 
Not particularly, no. 


Was there a standard treatment for a Marine who 
experienced multiple bouts of diarrhea? 

Marines with multiple bouts, if there's a Marine that 
wasn't. able to orally rehydrate, we might give him -- we 
did have problems initially when we got there. It was 
like talking to people of the CAS over at the Tallil Air 
Base, there was a virus going through the area and we 
did have a thing where we would give them Amodium, an 
antidiuretic, because it was going protracted for many 
days and orally rehydrate. If we could not orally 
rehydrate due to nausea and vomiting, then we would do 
an IV to reduce their nausea. 


If you had a Marine because of his diarrhea was not 
ambulatory, in other words couldn't walk on his own, how 
would you move him? 

We would get him over into medical and put him on a 
litter. 


Put him on a litter? 

Generally when they felt -- even most Marines -- every 
Marine we had there we did have to treat them when they 
did feel a sudden onset of diarrhea, unable to get up 
out of their litters and we would take them to the 
latrine, slit trenches, and they were able to relieve 
themselves over there. 
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MJ: Does that answer your question? 

Affirmative response from the member. 

Md: Any other questions from any other member. 
Negative response. 


Trial counsel, any questions in light: of those? 


TC: No, sir. ; 
MJ: Mr. Higgins? 

cc: No, sir. 

MJ : Warning or recall? 
Ce No, sir. 

Coy No, sir. 


The witness was excused and withdrew from the courtroom. 


MJ: Is your next witness a lengthy one or a short one? 

Le: It could be, sir. I'd ask that we take maybe chow until 
1230, sir. Right now I have two witnesses left. 

MJ: Until 1230 or 12? 

TCs 1230, Sir. 

MJ: All right. We'll be in recess until 1230. 


The court-martial recessed at 1107, 5 November 2004. 


The Article 39(a) session was called to order at 1248, 
5 November 2004. 


MJ: The court will come to order. The record will reflect 
all those present when we recessed are again present. 
The members are absent. 


Appellate Exhibit CLXV (165) is a defense motion to 


preclude the government from going into the issue of 
dehydrat ion of (b)(6) 
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Government, have you had a chance to review this? I 


know you haven't had a chance to write a written 
response. 


Yes, sir, I have reviewed it. 


And your response to it? Well, let me ask you, are you 
prepared to respond to it at this time? 


Yes, sir. 
Sir, ‘one quick thing. 
' 


I don't want to’ mislead anybody. I wrote this at the 
lunch break based upon my best memory of the testimony 
Of (6) regarding the autopsy, as well as 
anotner exnibit we're trying to track down right now. 


Okay. But I assume you wrote it at lunch. 


Yes, sir, but I'm very definite in my talk about the 
autopsy, tracking down where I saw it. JI thought it was 
actually in the autopsy report. It's in a different 
report that I am looking for right now. I just don't 
want either counsel or the court to be misled by my 
representation. 


I was going to say, and perhaps we need to take some 
time for you to find that because my recollect -- 71 
don't recall ever anyone talking about whether (6) 

as related to the autopsy appeared dehydrated or not. 
Frankly, I can't conceive of how you would have -- how 
she could have told that or determined that given the 
state of the body and the testimony as I recall that the 
bag he was in was full of body fluids. He had been dead 
for four and a half days in 120 degree heat. They 
basically said he was melted. 


Yes, sir. 


But if you've got a document or something you need time 
to find, I'll give you some time. 


I found it, sir. I don't believe the court has ever 
seen it. 


In addition to the document, sir, it is my recollection 
that she did testify about it I believe in the 39(a). 
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Md: Testify that he wasn't dehydrated? 

Cc: Yes, sir. 

Md: Again, I don't recall'that testimony. 

cc: I'm going on memory, sir. 

MJ: © I don't know that my memory is perfect at all. 


Do you have something else you want to consider? 


Cex Yes, sir. I'd like to have this marked as an appellate 
exhibit. 


The court reporter marked the document. 
MJ: I have reviewed Appellate Exhibit CLXVII (167). 


Are you going to need this copy back? If you do, you 
can get one at the next recess. 


olan: Yes, sir. 

MJ: Do you want to argue first or, government, do you want 
to present any evidence? 

Tee Sir, I just ask that you consider all the evidence that 
we used before in the case when we were dealing with all 
the medical evidence, @)@) testimony and the 


32 testimony. 


I don't believe the issue regarding dehydration was ever 
addressed with her. I don't even think in this 
particular case -- you just asked for evidence, sir, so 
that's all I want to say on that. 


MJ: Is there any other evidence you want to put on, 
Mr. Higgins? 

cc: Sir, that's all I have at this time, sir. 

Md: Argument, Mr. Higgins. 

cc: Yes, sir. 


Sir, the court has read this motion. It seeks to 
prohibit the use of dehydration any further in this 
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trial and take certain corrective actions regarding 
that, sir. 


The understanding, and I think I made it clear on the 
record,’ together with the exhibit I have submitted, it 


is my belief that DY . (b)(6) has testified in this 
matter in a 39(a) regarding denydration, and I want to 
submit it to court. 1 may be confused about that 


particular point. 


However, she has testified, and the government counsel 
has asked you to refer to the Article 32. She testified 
at the Article 32, and I believe she testified in this 
court that unremarkable findings, things that she does 
not find, do not always make it into her autopsy report. 


) 
I'd submit that -- I'd also ask the court to consider 
the autopsy report. It does not contain any mention of 
dehydration Of (6) In essence, she's testified a 
negative if it aoesn't snow up. It wasn't there. 
All right. 
The problem we would have is in order to put this 
evidence on is we'd have to call DY. m6) to. get 
into -- 


Call her in support of your motion? 
No, sir. My motion is based on -- 


For purposes of the trial with the members? 
Yes, sir. 


For purposes of the trial, we would have to call her to 
disestablish that fact and in so doing I believe under 
the rulings of the court so far open the door to her 
additional findings regarding her examination of 

(b)(6) which we do not want to do because we believe 
tnose wiii have as great if not greater prejudicial 
effect on the case. 


So we're stuck in the position of we have everything we 
talked about and we submit and believe to the court that 
that was established that's something he did not have 
when he was examined on the 10th of June by Dr. 


(b)(6) 


999 


Md : 


Cc: 


Md: 


TC: 


MJ: 


ce: 


MJ: 


Okay. Anything else? 
No; Sir. 
Major Francis. 


Yes, sir. 


Sir, one thing the government has to. prove under cruelty 
and maltreatment or the maltreatment charge is that the 
treatment he received was unwarranted, harmful, abusive, 
rough, or unjustifiably results in physical or mental 
pain and suffering and is unjustified and unnecessary 
for any lawful purpose. 


Now, the government believes it is a matter of common 
sense that if a man has four periods of diarrhea within 
roughly about a five hour period of time in those 
temperatures, he is going to become dehydrated. The 
government would argue via common sense is going to 
cause some sort of suffering on his part. The 
government believes it goes directly to the heart of the 
charges, sir. It's an issue of common sense, especially 


given the fact that he wasn't given an IV and those were 
available. 


The government believes this is a legitimate basis for 
argument and it's a legitimate area for inquiry by the 


members, by the military judge, by both defense counsel 
and the government. 


Now, sir, you have already given the instruction on the 
cause of death, so they are not to speculate as to the 
cause of death or use that. But certainly becoming 
dehydrated can cause suffering. 


Thank you, sir. 
Anything else, Mr. Higgins? 
Not on this matter, sir. 


Once I read your motion, Mr. Higgins, I spent some time 
thinkina and vondering all the testimony I heard from 
(b)(6) and others concerning the death of 

(b)(6) and I, quite frankly, don't recall ever the 
issue ot dehydration being discussed. Like your memory , 
mine certainly could be faulty on that issue and I 
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readily admit that it might be. 


At this point in the trial though, I'm going to go back 
and attempt to review her testimony or anyone else. I 
am not convinced that that is controlling as to whether 


this issue is appropriate for consideration by the 
members: 


Even in light of the government's argument, it seems to 
me that given the bill of particulars and the charge 
under Article 92, the dereliction, that it has to do 
with whether or not (b)(6) » waS appropriate provided 
medical treatment. The testimony, I think, is fairly 
well developed that an individual who is suffering from 
diarrhea one of the major concerns and, quite frankly, 
I'm not, so sure that isn't a matter of fairly common 
knowledge among the people who have dealt with 
individuals in hot climates and things, that a major . 
concern when one has diarrhea is dehydration. 


It was brought out with, I don't remember if it was the 
first witness, but fairly early on that Marines suffered 
from diarrhea over there and that several of them had 
indicated that when they were stricken with it they went 
to sick bay and one of the treatments was they were 
provided with an IV to hydrate them. I think 6) or 

(b)(6) and I don't recall which testified, that was 
sometimes appropriate because oral hydration was 
inadequate given the temperatures and the problems with 
the diarrhea and possible nausea. 


So I think it,is pertinent to that charge with respect 
of how or why ()6) died to whether or not those 
problems were dealt with. So your motion is denied. 


Just as a housekeeping matter, I was provided that 
question concerning the copies of the depositions. I've 
had that marked as an Appellate Exhibit CLXVIII (168) 
and it will be attached to the record. 


Appellate Exhibit CLVI (166) is a -- let me back up: for 
a minute. 


The first time I recall seeing Appellate Exhibit CLVII 
(167), which is the Results of -- or Investigative 
Action rather from NCIS was when you just handed it to 
me. I don't recall seeing that before. 
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It has not been submitted before, sir. 


That's the first mention that I do recall of any autopsy 
finding dealing with dehydration. 


Sir -- 


Let me also say that given the testimony as I recall 


(b)(6) . and others describing the body and the 
state ot decomposition, I'm at a loss to figure out how 
you could tell that anyway given -- I think they 


described the body as having basically beginning to melt 
away and many of the fluids had drained from the body 
and were in the bag containing the body. 


So without exploring that indepth with an expert, I 
would be ill prepared to make any such finding one way 
or the other as to whether there was evidence of 
dehydration. 


Yes, sir. I will wait, sir. 
Go ahead. 


The argument is raised in an additional oral motion that 
would be one excluded based on the foundation that has 
not been established that (@) was dehydrated. 


Well, I don't know that anyone has argued that he was. 
The issue was whether or not he was provided appropriate 
treatment at the time and whether leaving an individual 
naked who has suffered a bout of diarrhea and then 
suffers two or three subsequent bouts, and he is left 
naked in the dirt in 120 plus degree heat in the sun is 
appropriate treatment. Whether he becomes dehydrated or 
not seems to me is a secondary question. Is it 
appropriate to leave a man laying out there in those 
circumstances? That's the question I think that the 
jury is being asked to decide, not whether or not he was 
dehydrated. 


Yes, sir. I was inept in voicing this motion. This 
would not be of the same breath of the original motion. 


So you are raising a second motion? 


A second motion, yes, sir, is what I was raising. It is 
not to that breath. However, I do think there's 
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potentially ()@ foundational concerns as well as 
in counsel's closing argument regarding links to say 
with @@) hypotheticals regarding -- 


He hasn't testified yet, has he? 


He's going to, sir. That's why I'm making a motion in 
limine. 


What do you think he is going to testify to? 


I thihk he might -- I'm assuming he may be asked |. 
questions regarding dehydration. I just want them 
limited within the purview of what the judge has ruled 
regarding the relevancy of dehydration. To put that 
into English, meaning I don't want to asked the 
hypothetical could you die from dehydration. I'm 
requesting the court order that he not be.allowed to 
asked that hypothetical regarding could you die from 
dehydration. 


Major Francis, are you going to ask that hypothetical? 


No, six. I can proffer what I'm going to do with 
DY. (b)(6) 


If that would put the defense counsel's concerns at 
ease, maybe that would be a good idea. 


Sir, basically I'll be getting, of course, into his 
education experience and so forth to establish him as an 
expert. 


Let's take:'a short recess. 


The Article 39(a) session recessed at 1309, 5 November 2004. 


The Article 39(a) session was called to order at 1322, 
5 November 2004. 


MJ: 


CC: 


The court will come to order. The record will reflect 
all those present when we recessed are again present. 
The members are absent. 


I understand from counsel that you have resolved your 
issues with Dr. @@) 


Regarding hydration, yes, sir. 
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Yes, sir, I believe we have. 
You indicated there was an additional issue. 


Yes, sir. If you recall from the litigation on Monday 
regarding evidence in hypotheticals -- 


About the injury -- possible injury to the neck by being 
dragged? a 


Yes, sir. 


Do we have an issue with that? 


We still have our objection. My understanding the court 
didn't rule on that. 


Well, sir, basically I'm going to have to again to lay 
enough evidence for that element of means likely to go 
to the hypotheticals. 


I ruled that you'could get into it, but that was -- not 
only that you could but you wouldn't survive a finding 
or a motion of nob gusity af -you didn't. -I-thank 2 
indicated we were talking about areas not specific 
questions. So I guess I'm confused as to what we're 
doing right now. 


Then the court did overrule the objection. I'm sorry, 
sir. 


Pardon me? 

Then the court did overrule my objection and I -- 

In terms of the area, but I invited you to, as I recall, 
if -- when the witness testifies, you believe the 
foundation is deficient or there's something wrong with 
the hypothetical to re-raise your objection -- 

Yes, sir. 

-- as to the specific question or issue. 


Yes, sir. 


Because we were too vague. We were just in an area, not 
a specific question or hypothetical. 
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But I'm preserved on the issue? 
Yeah. 
Yes, sir. 


All right. Appellate Exhibit CLXVI (166) was a 
defense -- I guess written objections to certain 
questions that I have asked from the Bench, the first 
one dealing with hearsay and a question put to Petty 
Officer (6) concerning something told by Petty Officer 


(b)(6) 


I didn't ask it’ to impeach, nor did I ask it because I 
thought it was offering it for the truth. I asked it to 
find out the basis or the reason why Petty Officer 6) 
did or didn't undertake certain actions. 


Yes, sir. 
Which is not hearsay. 
State of mind, yes, sir. 


As to your concern about making objections, they don't 
do much good post-answer. I'll confess, I will never be 
a poker player, but I can assure you I don't 
purposefully make a face and exhibit any particular 
facial expressions in order to influence anybody. 


The questions that I put to -- and I'm particularly 
talking about,paragraph 2 of your written objections -- 
those questions deal with the standard of care under 
certain circumstance. The questions by the members were 
asking for information in that area, what's the standard 
procedure for taking vitals. Along that line, what 
would you do if you have a person you think is 
dehydrated or suffering from diarrhea, what steps would 


you take. That's what those questions were attempting 
to elicit. 


Just as counsel pointed out, when I asked the question 
and you mention in Paragraph 1, I don't know the answer. 
I don't know what the witness is going say. So I would 
be hard pressed to say that I was attempting to direct 
the evidence in any particular direction. The questions 
are open ended in an attempt to elicit information from 
which this court, these members, can decide the issues 
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they're being asked to decide. It is, I would remind 
counsel, a truth finding endeavor, and it is my intent 
that that happen. It is not my intent to direct these 
proceedings in such a way they will ensure a conviction 
or an acquittal. 

I don't think cumulatively or‘individually my questions 
are such as to indicate a position on my part one way or 
the other or believe one way or the other in the guilt 
or innocence of the accused or anything else other than 
they are intended to provide the members with the 
necessary information that they require in order to 
answer the questions that they are going to be asked to 
answer. 

Anything else on,that? 

No, sir. 

No, sir. 

Are we ready for the members? 

Yes, sir. 

Yes, sir. 

You have two more witnesses? 


That is correct, sir. 


Is it your opinion that we will wrap up the government's 
case today? 


I believe we will, sir. 


We're off the record. 


The Article 39(a) session recessed at 1327, 5 November 2004. 


The court-martial was called to order at 1329, 5 November 2004. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 


Members, again I apologize for the extended delay. 
Again, I can only assure you that we were making the 
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One of the things it appears, and I'll give you heads 
up, I think the government is going to wrap up their 
case today which will negate the need for a Saturday 
session, Saturday tomorrow. I anticipate we will wrap 
up the government's case today and the defense will 
begin their case on Monday. 


Government. 
TC: Yes, Sir. 
The government calls Commander je . gir. 
Commander (b)(6) U.S. Naval Reserve, was called as a 


witness by the prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 


4 
Questions by the prosecution: 
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Sir, please state your full name. 
(b)(6) 
Sir, currently you are a Commander in the United States 


Navy Reserve, correct? 
That is correct. 


What is your current unit, sir? 
2d Battalion, 25th Marines. 


Sir, you are currently the Battalion Surgeon for that 
unit? 
That is correct. 


Sir, please statement the city and state where you 
reside. 


I live in © which is right outside of 
(b)(6) 


What is your profession? 
I am a physician. 


What do you mean physician? 
I'm a doctor. I'm an emergency medicine physician. 


You are a medical doctor? 
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Correct. 


Sir, in order to become a medical doctor, what kind of 
education did you have to go through? 

I graduated from college and I went to medical school 
for four years and got my medical degree after that. 


Did you go through any residencies or internships? 
If you want, I can walk you through the chronology. 


Yes, sir. 

Okay. I graduated from medical school in 1992, Albany 
Medical College in Albany, New York. I spent 1992 to 
1993 doing an internal medicine internship at Bethesda 
Naval Hospital. In 199 -- 


Let me stop you there. What's internal medicine? 
Internal medicine was -- there are various internships 
that you can do in medicine, medicine, surgery, 
pediatrics. In the military, when you go through their 
scholarship program and you come into the funnel, you 
will do general medical training. Internal medicine is 
one of those year long training packages that you can 
do. But my intent was always to do emergency medicine 
as a speciality, which is a one year training program. 


So after this internal medicine residency, what happened 
next? 

So from 1993 to 1995 I was assigned as the Battalion 
Surgeon for 3d Battalion, 6th Marines out at Camp 
Lejeune. From 1995 to 1997 I was the Senior Medical 
Officer of a branch Navy clinic in up state New York. 

In July of 1997, that ended my obligated service to pay 
back for the scholarship that paid for medical school, 
so at that point I was cleared to go and do civilian 
medical training. And so from 1997 to 2000 I trained in 
emergency medicine at Albany Medical Center in Albany, 
New York. And in July 2000, I finished my training and 
I started to practice emergency medicine. 


What do you mean "emergency medicine," sir? 

My job is -- I work at Albany Medical Center, which is a 
hospital, it's an academic health center in Albany, New 
York. It has a medical school attached to it and it has 
an emergency department associated with it. It has 
every type of speciality. It has surgery, pediatrics, 
you know, OB/GYN, et cetera. 
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My specialty is emergency medicine. My job is not only 
as the -- I'm an attending physician meaning that on any 
given day when I go to do my clinical shift I am 
responsible for all the patients that come into the 
emergency department. And we see about 65,000 patients 
a year there. We're a Level 1 trauma center, and so we 
see basically everything that comes through the door. 


My collateral duty, if you will, is also I'm the Medical 
Director for the emergency department, so I'm 
responsible for the day-to-day operations of the Trauma 
Center. 

i] 


What do you mean Level 1 trauma center? 

Level 1 trauma center is a state designation, a federal 
designation to certain hospitals. In our case, we are 
designated Level 1, which'is the highest level of 
designation that you can get, which means. that we have 
the ability to handle any and all trauma that comes to 
our door. We don't need to send anything out. We keep 
everything internal. So essentially they'll send trauma 
patients to us as well as what we get ourselves. 


Sir, are you board certified? 
Yes. 


Board certified in what capacity? 
Board certified in emergency medicine. That's the board 
of certification that I got in emergency medicine. 


What does that mean? 

That means that I met the threshold, if you will, of my 
profession. I have taken the written boards, I have 
taken oral: boards, which is a six hours with specialists 
in front of you where you demonstrate that you can meet 
their criteria to carry the board certification, and 
then you carry that for ten years and then you have to 
recertify after ten years. 


Sir, in your practice as an emergency physician, have 
you treated neck injuries? 

Yes. 

What type of neck injuries? 

All types of neck injuries, blunt neck injuries, 
penetrating neck injuries, stabbings, shootings. 


And blunt -- 
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Blunt meaning, if I could danenceeace: just direct force 
with a blunt object, a fist, a club, a football injury, 
hockey, checking into the boards. 


How many neck injuries would you say you treated as a 


physician? 

Well, I've been practicing emergency medicine since -- 
in my training since 1997. It would be hard to 
guestimate. I know that I see some type of neck injury 
every single shift because on every single shift you see 
car accidents, so we see people who roll cars over. I 


would estimate in the hundreds, if not thousands. 


Sir, have you ever treated abrasions? 
Yes. 


What is an abrasion? 

Abrasion is a superficial scratch of the skin 
essentially. It's not deep enough to cause a laceration 
which would require repair with sutures. It's more on 
the superficial level. 


And a laceration is like a cut? . 
A laceration is a term that would be a cut. 


Sir, did you deploy in support of Operation Iraqi 
Freedom? 
I did. 


You deployed with 2d Battalion, 25th Marines, correct, 
sir? 
I did. 


You were the Battalion Surgeon at the time? 
I was. 


Sir, at one time you were assigned to Camp Whitehorse? 
When we first moved into An Nasiriyah, our entire 
Battalion was stationed at Camp Whitehorse. So while we 
were there, I was there. 


All right, sir. While you were at Camp Whitehorse, you 
were responsible for setting up a BAS that was located 
there? 

Correct. 


All right, sir. At some point later you also set up 
another BAS; is that correct? 
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Correct. 


Where was that other BAS located? 

The majority of our Battalion moved forward into the 
Gaity; including H&S proper, the COC, and so we set up 
most of our H&S out of a museum in An Nasiriyah, An 
Nasiriyah museum. So we set up our Battalion Aid 
Station up essentially running out of the museum. 


Now, you kept the original BAS operating there at Camp 
Whitehorse at that time? 

We left a small group of people back there. The bulk of 
dour Battalion Aid Station moved forward. In fact, part 
of that split forward at one point and went even a 
little bit further than that, but we did leave elements 
of the BAS back at Whitehorse. 


Two of the cornsman that were left there were HM1 (b)(6) 
and HM3 (66) correct? 
Correct. I think @<@) was a Second Class at the time. 


All right, sir. Now, you also had Commander (6) 
as -- he was assisting you, correct, sir? 
Correct. 


Sir, was there ever a time when you were there at 
Whitehorse or when you were up at the museum that you 
ever treated any EPWs that were located at the detention 
facility? 

Yes. 


Please describe for me how -- well, how many times did 
that happen? 

When we were stationed at Camp Whitehorse, we had 
contact with them more frequently. I'd estimate a half 
a dozen times when we were there that they brought 
somebody into our Battalion Aid Station there or we went 
down to the area where they were being staged. So there 
were a couple of different occasions that I can recall 
where someone was brought -- and this was in the early 
part, where they brought somebody in for us to take a 
look at. 


Was this before you actually went to the museum or when 
you were still at Camp Whitehorse? 
Correct, when we were still at Whitehorse. 


So when you were still at Whitehorse, you can recall 
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occasions when prisoners were brought to you at the BAS 
to be examined? 
Correct. 


Sir, at that time, did you know Major Paulus? 
Yes. 


How did you know him? 

Major Paulus I know as the I&I from Gulf Company, one of 
the infantry companies attached to us. I don't believe 
I met him prior to the deployment or I did, I don't 
remember very well, but I certainly met him as one of 
the officers, one of my fellow officers, when we were 
gearing up to go overseas. I knew him an that capacity. 


Did you know him, when you were stationed at Camp 
Whitehorse? 
Yes. 


Did you see him often? 


We were a small group obviously so, yes, I saw him 
everyday. 


Did you know what his billet was there at Camp 
Whitehorse? 

He was obviously in H&S Company. I want to say he was 
the XO of H&S Company as I recall. 


Okay. Sir, the detention facility -- originally the OIC 
is Major (6) correct, sir? 
Yes. 


He was the OIC when you were actually operating out of 
Whitehorse? 
Correct. 


Now, you said also -- okay. 


What types of things would you treat EPWs for at the 
BAS ? 

I can remember two occasions. One time somebody came 
in, they had some type of burn injury on their left 
shoulder area being from some type of medal burning or 
some type of explosion that looked like it was starting 
to get infected. So I believe even Commander (<@) 
looked at that. I remember watching him take a 1ook at 
that. 
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I remember one other time somebody came in where they 
thought they had something in their eye, so we rinsed it 
out to try to see if there was something in his eye. 


All right, sir. How about when you moved the BAS up to 
the museum, did you treat any EPWs when you were up 
there? ‘I mean EPWs that were coming from the detention 
facility at Whitehorse? 

We didn't have any of those EPWs come to our current 
location up there, no. The only time that I recall 
personally being involved with any care of an EPW is a 
gentiéman who had what appeared to be a seizure, and so 
tty involvement with him. 


Where was it you examined him? 

We had him in two different locations. The first time I 
was alerted to it I was told that they were bringing to 
An Nasiriyah Hospital, which was the main. hospital in 
the City of An Nasiriyah. He was an EPW who was thought 
to be having seizure activity. 


Now, sir, is this the same hospital that Jessica Lynch 
was found? 
Correct. 


So, as I recall, I went to the hospital to the emergency 
department and I was familiar with the emergency 
department because I had been there before on various 
occasions. So that was the first time that I examined 
this individual along side with one of the Iraqi 
doctors. 


Why would you take this individual to the An Nasiriyah 
Hospital? 

At that time, we were under strict guidance from higher 
that we are to be returning EPWs to the local hospitals. 
In the beginning, we were obviously setting up MedCaps, 
Medical Civil Action Plans. We were going out into the 
community, we were essentially distributing medical 
supplies, doing what we could at the grass roots level. 
But as time progressed, the guidance was that we needed 
to try to essentially get their own medical systems up 
and running again and the best way to do this was to 
return patients to their system. So that's where we 
brought them. 


All right, sir. Did this hospital have like basic things 
for treating patients? 
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Basic things. 


All right, sir. Now -- okay. So this patient comes to 
the hospital. What happened? 

Examined him and it was pretty clear to me right away 
that this individual was not having a seizure. I made 
that assessment independently of the Iraqi physicians, 
but I drew my conclusion that I thought that these were 
what we call pseudo seizures, that he' was not, in fact, 
seizing, he was faking. The plan was for him to remain 
behind in the hospital there for a couple of hours so 
the Iraqi physicians could do their tasks and we'd wait 
and see what conclusions that they drew. 


All right, sir. Now, was this particular prisoner, was 
he suffering from any type of diarrhea? 
Not to my knowledge. 


All right, sir. So the prisoner is brought to you -- 
I think I met him there. 


Met him there at ‘the hospital. All right. Sir, on the 
5th of June 2003, do you recall where you were located? 
If it's the day that I believe it is, I was up in Ash 
Shattrah. 


And the purpose of being up there, sir? 

Ash Shattrah is a town north of An Nasiriyah where Echo 
Company was located. It was the furthest of any of our 
companies. There was a plan -- they had asked for 
additional medical support that night because there was 
some concerns about some unrest up there, some concerns 
about potentially some escalation in terms of surgents 
or violence, and so they had asked me to go up there for 
additional medical support in case things turned sour. 


Did you have a radio with you? 
Yes. There was many radios. 


Sir, at any time on the 5th of June 2003 did you receive 
a call from Camp Whitehorse regarding any EPW? 
No. 


Sir, you -- on the 6th of June 2003, what were you 
doing? 
We -- that night we stayed up at the Ash Shattrah and 


then the following morning I came back down to our 
Battalion Aid Station area. 
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When you came back down to the Battalion Aid Station 
area -- and that's at the museum, correct, sir? 
Right. 


When you came down to the BAS, did you receive any calls 
from the detention facility? 

I don't' recall if I received any calls. I know that I 
was informed that there had been an EPW who had died, 
but I don't recall if I got that call or whether that 
information came to me from the COC. 


All right, sir. Now, after you were informed an EPW had 
died, what did you do? 

I was told that I was going to be responsible for taking 
that body to the hospital to their morgue, and the 
reason is I had been to the hospital before, I had been 
to the morgue before, I was familiar with that process. 
So I was to linked up with the body and the Marine that 
was transporting the body and go to the hospital and 
turn the body over to essentially their morgue staff. 


All right, sir. At some point, sir, did you take part 
in a photograph being taken of the body? 
Yes. | 


All right, sir. Please describe how that process 
happened. 

Okay. So for clarification purposes, this photograph 
was taken not at the time that I dropped off the body 
but later in the afternoon. What had happened is we 
dropped off the body, I had gone back to our location 
and then later in the day Lieutenant Colonel (6) 

who was the XO for our Battalion, told us that there 
were some people coming from higher who needed to 
examine the body and, therefore, I was to go back with 
them again, show them where the body was because I knew 
where it was. So we went back to the morgue again. 

All right. How as it exactly -- or did you take part in 
any way in the photographs that were being taken? 
Correct. I was responsible for moving the body out of 
the morgue and then unzipping the bag and then because I 
was the only one who had gloves on positioning myself in 
a way to allow them to take photographs. 


The photographs were taken by an NCIS agent? 
Correct, sir. 
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OG Do you recall what his name was? 

A. No. I know it was a Warrant Officer, but I don't know 
his name. 

Md: Are you looking for 8? 


Tes I have another copy of it, sir. 


Questions by the prosecution continued: 


Q.. I'm showing you a photograph on the screen in front of 
you. | 

A. Yes. 

Oz Do you recognize what is depicted in that photograph? ' 

A. I do. 

Q. Do you see yourself in this photograph? 

A. That is my hand. 

OQ. Sir, this was the photograph you took of the body of the 
EPW who died? 

A. Correct. 

Q. On the 6th of June? 

A. Correct. 

@: Sir, I want to direct your attention to the -- just 
above the buttocks region and on the top of the buttocks 
region of the photograph. 

A. Okay. 

Q. Sir, are those abrasions? 

A. They appear to be, yes. 

Q. How typically can abrasions like that be caused? 

A. The most likely mechanism would be some type of scraping 
maneuver. 

Q. What do you mean by scraping maneuver? 

A. You see abrasions like that, for example, in car 
accidents where someone is sort of -- their skin moves 
along the ground whether it be the road ejected from a 
vehicle or where the skin is basically moved across the 
ground. 

Q. Sir, if someone is dragged by the head and their 


buttocks is in touch with the ground in that region for 
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about 20 feet and they're naked, could that cause those 
types of marks? 
It could. 


Members’, you will get that original photograph to take 
back with you during your deliberations. 


Continue. 


Questions by the prosecution continued: 


Q. 
A. 


TC: 


Sir, ‘you said you had experience with a neck injury? 


Correct. 


Sir, may I step into the well? 


t 


Affirmative response from the military judge. 


Questions by the prosecution continued: 


Q. 
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Sir, I want to pose to you a hypothetical. 


If an individual were to grab a 200-pound man who was 
limp and was to put their left hand up under the head 
and lift him up off the ground roughly about 18 inches, 
take the right hand put it up under the chin so that 
their head is slightly tipped forward and then proceed 
to drag that person in that manner for 20 feet, could 
that cause an injury to someone's neck? 


Lt could: 

What kind of injury could it cause? 

The spectrum is wide of course. On the one end, you 
would have: swelling to the skin, bruising, swelling to 
the muscles of the neck. You could have -- depending on 


the amount of force that applied, you could have 
possible hematomas, which would be large blood clots. 
The extreme would be injury to the larynx. 


What do you mean? 

The larynx, the trachea, the voice box, the breathing 
tube in the neck. 

Okay. Would an injury to the larynx area be considered 
a serious injury? 

It would. 


Another hypothetical, sir. 
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If someone were to grab -- someone in the same 
Situation, they were limp on the ground, and were to 
grab them up under the neck like this [indicating] 
lifting them up off the ground and resting them against 
their legs, again grabbing them up under the chin and on 
the throat region, and then start pulling back for 
roughly 20 feet,. could that cause injury to someone's 
neck? 

It could. 


What type of injury? 
The same pattern as-I described before. 


All right, sir. One last hypothetical, sir. 


Same situation, man on the ground and limp. Someone 
reaches down, grabs a man, both hands, the lower portion | 
of their fingers underneath the neck, the top of the 
fingers over the top of the throat, gripped him, lifted 
him up off the ground and then started pulling back for 
20 feet, could that cause injury to someone's neck? 

Te. -couke, 


What type of injury, sir? 
Same spectrum. 


Sir, in your experience as an emergency physician, can 
people fake diarrhea? 
No. 
That's all I have, sir. Thank you. 
Mr. Higgins, cross? 
Thank you, sir. 
CROSS - EXAMINATION 


by the defense: 


Good afternoon, sir. 
Good afternoon. 


Sir, I want to focus on the period after the Battalion 
Aid Station moved forward and you left the detachment 
back at Camp Whitehorse. 

Okay. 
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The two Petty Officers, the two corpsmen, you left back 


there were Petty Officer @)@ and Petty Officer m@) 
Right. 


After you moved forward, a couple of times a week eithe 


you or Dr. (6) would go back down to Camp Whitehorse 
to check in on them? 


That's correct. 


You would see the patients they had seen? 
If asked, absolutely. 


And you would interact with them? 
Absolutely. 


Making sure they were all right? 
Right. 


Making sure they were providing proper care? 
Right. 


You were ‘ir supervisor? 
I was. 


You were ti.cir officer? 
I was.. 


They were your enlisted? 


Correct. 

You also -- you've already testified you know 
Major Paulus?, 

I do. : 


And when you came down from the Battalion Aid Station, 
you would see Major Paulus? 

I would. 

You would interact with Major Paulus? 

I would. 


At any time prior to the 5th of June 2003, did you ever 
say anything to Maior Paulus regarding any concerns you 
had about HM3 (b)(6) ability as a corpsman? 

I did not. 


Did you ever say anything to Major Paulus before the 
Sth of dune 2003 that you had concerns regarding the 
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abilities of then HM2 (\6) 
I did not. 


You were asked how many neck injuries you have seen as 
an emergency room doctor since 1997? 
Correct. 


You see about one a shift? 
Probably more, maybe five or six. I see a lot of them. 


What's your ballpark? 
The total that I've-seen? 


Are we in the tens of thousands? 
I'd say we're in the hundreds to thousands, absolutely. 


Hundreds to thousands? 
Hundreds to thousands. 


So you feel you are experienced with neck injuries? 
Absolutely. 


Sir, may I enter the well? 


Affirmative response from the military judge. 


Questions by the defense continued: 


0 PO PV” 


I want to go back to Major Francis' hypotheticals. 
Okay. 


Do you remember them? 


t do. 

I'm going take his hypothetical one, okay, and that was 
when he described reaching down -- I want you to -- I'm 
going to try to describe it the best I can just like he 
said it. I want to assume the exact same facts as he 
said. Okay? 

Okay. 


Where you reach down with the left hand and you reach 
down with the right and raise the person up about 

18 inches off the ground. They weigh 200-pounds and 
they're limp, and you walk and you drag them for 

20 feet. Okay? Are you clear on the manner that I'm 
talking about? 

[Nodded in the affirmative.] 
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What that means, that manner in your mind, in your 
experience as a medical doctor and the thousands of neck 
injuries that you have seen, is that a means likely to 
produce serious injury? 

It's not likely. 


And are you -- can you testified to that toa medical 
certainty? 
I would. 9 1 


I, want to talk to you about the second hypothetical. Do 
you remember that one? 
I do. 


In your medical experience, in all the patients you have 
seen, is that a means likely to produce serious injury? 
It's not likely to. 


Are you sure of that to a medical certainty? 
I am. 


I would like to talk to you about hypothetical number 3. 
Do you remember hypothetical number 3? 
I do: 


In your medical experience with the thousands of neck 
injuries you have seen, is that a means likely to cause 
serious injury? 

It's not likely to. 


Are you certain of that to a medical certainty? 
TY am. 


So when you answered the question you could -- when you 
answering the hypotheticals of Major Francis, you were 
saying could because -- 

Because it could. 


But in your medical opinion, it would not? 
It is not likely to, that is correct. 


For some time, prisoners that needed medical attention 
were being brought to the medical facility at Tallil Air 
Force Base, weren't they? 

Correct. 


And at some point prior to the end of May 2003 word came 
down you were not to do that anymore? 
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Correct. 


And that came from Tallil complaining about you bringing 
prisoners there? 
I belieVe so, yes. 


And that went up to the Battalion CO? 
Correct. 


And an order came down that you were not to bring 
prisoners to Tallil? 

Corrett. 

4 

The end of May, early June, any prisoners that came in 
would have had to been brought to the An Nasiriyah 
Hospital? 

Correct. 


You testified regarding the seizure patient. You said 
you saw him twice? 
Tr ead. 


The first time you saw him was in An Nasiriyah? 
In the hospital, that is correct. 


In the. hospital? 
Correct. 


Did you ever learn or did you ever become aware that 
that patient's family began showing up at the hospital 
while he was there? 

His family started showing up while he was there. I 
didn't: stay around the whole time. Like I said, at that 
point I turned him over to the care of the doctors in 
the hospital. But it was common for family to come to 
situations like this. 


And he was transferred back to Camp Whitehorse? 
He was. 


And within a few days you received a phone call or 
contact to come down to the camp because he was having 
seizures again? 

That's correct. I got a phone call that said, you know, 
they'd like for me to come again because the individual 
in question was having what appeared to be seizure 
activity again. 
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Q. And you went down and examined him? 

A. f-did:, 

Oy And while you were examining him, you were explaining to 
those that were -- the other officers that were there 
with you. Do you recall who was with you? 

A. I know that there was an officer there. I recall it 
either to be Major ()@) or Major Paulus. 

OF Okay. And did you show during your examination 
whichever officer that was how you knew this person was 
faking? 

A. I -did. 

Q. And regardless of which officer it was, had you had 
conversations regarding this incident with Major Paulus? 

As Have I had since then? 

GO: During that time period of the end of May, early June? 

A. Yes. 

Or. And prior to June 5, 2003, to be more specific? 

A. Yes, absolutely. 

Q. When someone dies, it's common for them to lose control 
of both their bowels and their bladder? 

A. That is correct. 

cee No further questions. 

Thank you, sir. 
Md: Government, any other questions? 
TC: Yes, sir. 


REDIRECT EXAMINATION 


Questions by the prosecution: 


Q. Doctor, I just want to go back to that third 
hypothetical. 

A. Okay. 

Q. So if someone has their hands around someone's throat 


and lifting them by the head and the throat up off the 
ground and they're dragging them that way for 20 feet 
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with their hands and the man is 200 pounds, you're 
saying that isn't likely to cause damage to someone's 
neck? 

I believe I said it was not likely to cause serious 
injury. 


How do you, define "serious"? 
In this case, I define serious as life threatening. 


But could it damage the larynx? 
It could. 
‘ 
And the larynx 1s cartilage, correct? 
Correct. 


So thearetically it could cause a break in the 
cartilage? 
Theoretically it could, yes. 


Likewise, the second scenario that I used grabbing 
someone up under the chin, and again in the throat 
region and you're dragging like that, that could 
fracture the larynx as well, couldn't it? 

It could. 


If someone -- the first scenario that they are picking 
him up with the left hand and right hand under the chin 
and they're dragging him for 20 feet, what kind of -- if 
an injury was to be received, what kind of injury would 
you expect? 

Hand under the chin dragging him? 


Right. Again hand under the chin, like under the jaw 
region, dragging like that? 

I think the likely thing to happen is that you would 
have contusions, bruising mostly of the neck. I don't 
see any other injury pattern as being more likely than 
that. { 


How about to the vertebra? 

I think that injury to the vertebra would be unlikely, 
and if I can explain why I think that. My practice 
pattern is seeing car accidents every shift, excessive 
speed, 50 to a 100 miles an hour. We see a lot of 
people with serious neck flexion, extension injuries, we 
see a lot of people who get swelling in the neck, but 
the actual number of people who break their neck is 
quite small. So the likelihood of a vertebral injury 
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dragging somebody I would say is unlikely. 


Would you agree that any potential deep contusion to the 
neck could be serious? 
A deep contusion to the neck could be serious, yes. 


Thank you. That's all I have: 
Mr. Higgins. 


Yes, sir. 


\ 


RECROSS - EXAMINATION 
by the defense: 


You were asked the question again on the hypotheticals. 
Do you remember on all -- the last -- we'll do reverse 
order this time. 


The last one was the cupping. Do you remember the first 
two, the two grabbings? 
I do. 


You said they could theoretically damage the larynx or 
they could damage the larynx. Is that a means likely to 
damage the larynx? 

I would say it's not likely to. 


Is that your opinion to a medical certainty? 
It is. 


And when you were asked the last one where you're cupped 
like this [indicating], the cupping under the chin and 
the hand behind the back, your answer was that most 
likely there would be contusions or bruises. It is not 
your testimony that it would be most likely to be deep 
contusions and bruises? 

That 1s correct. 


There is a different between the two, isn't there? 
That's correct. 


Deep contusions and bruises would be a serious injury? 
I would say it would be a serious injury. 


Plain contusions and bruises would not be? 
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A. In my definition of being life threatening, a 
superficial abrasion or contusion or bruisings would not 
be serious. 


(ee And wheh you're talking about a serious injury, you 
would include damage to the larynx and trachea, to the 
structures of neck to be a serious injury? 

A. That's how I would define it, absolutely. 


If there's bone -- there's a floating bone in here that 
could be broke. Those are the things you talked about 
as serious injuries? 


A. That's correct. 

Cc: No further questions, sir. 
MJ: Major Francis, anything else? 
TCs No, sir. 

MI: I have no questions. 


Any questions of the witness from any members? 
We have several. 
The bailiff retrieved the questions from the members. 
The court reporter marked the questions. 


MJ: Mr. Higgins, you either object or you don't. 
ce: Yes, sir. 


' 
1 


EXAMINATION BY THE COURT 


Questions by the members as posed by the military judge: 

O. Dx .(b)(6) I want to ask you about the three 
hypothetical dragging scenarios. Do you recall the 
three scenarios? 

A. Yes, sir. 


QO: When you indicated that you thought the likelihood that 
they were not likely to cause a serious injury, would 
that opinion change if rather than dragging the 
individual in a straight line the individual -was dragged 
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around a 90 degree corner? 
It would not, sir. 


Would it change if the person was conscious versus 
unconscious? 
No, sir. 


Does that answer your question? 


Affirmative response from the member. 
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What is the basis of your objection? 


I believe we are getting into one of your earlier 
rulings, sir, just that specific question. 


by the members as posed by the military judge: 

You indicated that Petty Officer (6) and (b)6) both 
fell under your supervision? 

Yes, sir. 


Were there ever occasions when they called to consult 


with you concerning the medical condition of a patient? 
Yes, sir. 


Can you give us an idea of the types of things they 
called to confer with you on? 

The best example, sir, is the one that we started to 
talk about in terms of the individual who was having the 
pseudo seizures and they wanted me to come down there to 
take a look at the individual again and make a 
determination as to whether, in fact, my opinion stood 
that this individual was not having seizures. 


Any other examples? 
When I would -- if I may again, sir, is the question did 
they call me on the radio or did they just consult me? 


Call you on the radio, phoned you, asked you to come 
down, you were down there so they conferred with you 
about some particular issue? 

I know that when I came to Camp Whitehorse they would 
often ask me if I could take a look at an individual 
Marine about a particular injury or illness. Anymore 
specifics other than that one, which for obvious reasons 
I remember more than most, I can't recall. They 
certainly had the green light to call me. 
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Did you place any limits on them as to the types of 
things they were authorized to deal with on their own 


versus -~ vice calling you or Dr . (b)(6) to assist? 
The ae! limit I would have put on them. sir, is their 
level o training. Petty Officer (6) waS an active 


duty corpsman. Petty Officer (6) had been to Field 
Medical’ School. They both haa been trained to a level 
of certain diagnosis and treatments, and so I trusted 
them to carry out their knowledge up to that level. 
Anything they felt uncomfortable with, they would have 
obviously had free rein to call me about. 


If one of them had a patient, and the best case scenario 
was thé individual had diarrhea and was otherwise faking 
the symptoms, all the way up to worst case scenario, 
that he had a mild heart attack or stroke, what would 
you have expected them to:do? 

In the first scenario, sir, if the -- 


The scenario is they have a patient who they have seen 
who has diarrhea and their estimation based on their 
examination of the patient and they reviewed his vital 
signs, is the best case scenario he's got diarrhea and 
he's otherwise faking the symptoms up to he's had a mild 
heart attack or stroke. That's the range in their 
opinion they are dealing with. What is your expectation 
of them in terms of consulting with you? 

I would expect if they don't feel comfortable and if 
they think the individual could be, in fact, be having a 
stroke I believe you said. 


Heart attack or stroke? 

A heart attack or stroke, that they would have to check 
with higher to see whether or not we were available to 
assist in some way. 


Would you have anticipated that they take any other 
steps in terms of: treatment of the patient until they 
could narrow the scope down or the range down? 

It would depend on the vital signs, if, you know, 
assessment of their vitals and whether or not it was 
indicated to treat them with, you know, anything. A lot 
of it would be based -- it's a pretty wide range, sir, 
in terms of the potential diagnoses, so the treatment 
that they choose to pursue I think ona large part would 
be driven on which of the scenarios they think is more 
likely. 
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Q. What would be the common treatment for an individual who 
was ill and had experienced several bouts of diarrhea? 

A. We had hundreds of Marines in our Battalion who 
experienced that at one point while we were there. Camp 


Whitehorse was a particularly bad location for that 
because of the troops moving through and the poor 
Sanitary conditions of the camp. The treatment was 
anti-diarrhea agents, antibiotics. If one thought that 
diarrhea was being caused by a bacteria and on some 
occasions, but not all, intravenous fluids to help 
replace the fluids they had lost. 


Would the proper treatment be to simply observe the 
patient? 

A. There were times, sir, when we had Marines who had 
diarrhea and the treatment was simply to observe. 
Depending on how bad the diarrhea was. 


Q. Let's assume it was really bad? 
A. If it was really bad, I would think that observing alone 
would probably not be adequate. 


Q. If you had a patient who had an extreme bout of 
diarrhea, would leaving the individual naked laying in 
the dirt in the sun at 1600 in the afternoon of June in 
Iraq where the temperature is up over 100 degrees, would 
that be conducive to his condition or well being? 

A. No, sir. 


Q. What would you expect to happen if you had a patient in 
that condition? Not left in the sun, but if you came 
across a patient, that that's where you found him. 

A. Getting him out of the elements would be the first thing 
that I would consider to be prudent in terms of getting 
him out of direct sunlight, getting him into a cooler 
location, again making an assessment based on vital 
signs and physical exam findings, and whether or not 
this individual had signs or symptoms of a heat injury 
or dehydration and then treating this appropriately. 


Md: Does that answer the member's question? 
Affirmative response by the member. 
MJ: Any other questions in light of those? 


It would appear there are a couple. 
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bailiff retrieved the members' questions. 


court reporter marked the members' questions. 


We're going to have a 39(a) session. 
Members, if you could step out. 


Doctor, if you could step out as well. 


members and the witness withdrew from courtroom. 
fe 


We're in recess. 


court-martial recessed at 1446, 5 November 2004. 


i} 
The Article 39(a) session was called to order at 1447, 
5 November 2004. ; 


MJ ¢ 


CC: 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. The court reporter is 
Staff Sergeant Wyss. 


We had an 802 conference. We discussed Appellate 
Exhibit CLXXVIII (178). 


The first three questions I indicated I would not ask. 
The defense said they had no objection to the -- well, I 
said I didn't think it was relevant and you agreed. 


Any objection,to relevance on the fourth question about 
if SOP to call when as soon as possible when an EPW 
died? 


Yes, sir. 


I don't see the relevance of that, so I'm not going to 
ask it.’ 


As to the second two questions -- or the last two 
questions I should say, the first dealing with the 
standard of practice to administer IVs and medications 
to an EPW, and second whether this witness is -- to his 
knowledge whether or not EPWs received IVs and medicine 
for dehydration. 


You objected to both of those? 
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Yes, sir. 

And your basis? 

Foundation, sir. 

I don't think I understand that. 


It hasn't been established that (b)(6) died of 
dehydration. So if it hasn't been established he died 
of dehydration, it would be irrelevant as to what the 
treatment for dehydration would be. 


Your objection is relevance? 

Yes, sir. 

There's been a lack of foundation? 
Yes, sir. 

Government, what's your position? 


Sir, perhaps that question can be re-phrased such as 
instead of saying dehydration being the ultimate issue, 
rather saying he had three bouts of diarrhea within a 
five-hour span, you know, what would the typical 
treatment be or something like that, although I think he 
already asked that question of (b)(6) eas Ee, oh oa ct ca ames 
could be wrong, sir. Maybe he asked that of (b)(6) 


I'm going to ask the question in a little different form 
on Appellate Exhibit CLXXI (171). That's another way of 
saying I'm overruling your objection. I'm asking it in 
a little different form. I'm not going to ask about 
whether he was dehydrated. That doesn't seem to be the 
question. If the person has diarrhea, you treat him the 
same as you would an American military person. 


On the other question, it has to do with (b)(6) 
symptoms, what was the likelihood that Petty Officer 
(b)(6) given his training and experience, might 
underestimate the appear severity of (b)(6) 

condition. We agreed on I guess a series of, I don't 
think this is the right word. but the heartbeat and 


other vital signs that ()@) said he observed when he 
provided those to the doctor for purposes of this 
question. 
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The second question is an additional hvocthetical. Had 
the doctor been there rather than (b)(6) would he have 
been able to make a better assessment ot (b)(6) and 
come up with a better or more accurate diagnosis. 


You have no objection to those two questions, correct, 
Mr. Higgins? 


Yes, sir. . 
All right. Are we ready for the members? 
‘ 
Yes, sir. 
Major Francis? 
i) 


I'm sorry, sir. Yes, sir: 


Let's bring the members in --~ get the witness back in 
here first, please. 


The Article 39(a) session concluded. 


The witness resumed his seat on the witness stand. 


The members entered the courtroom. 


MJ: 


Questions 


i 


A. 


The court will come do order. The record will reflect 
all those present when we recessed are again present. 
The witness is still on the witness stand. 


by the members as posed by the military judge: 


Doctor, in: your duties there at Camp Whitehorse in 
support of 2nd Battalion, 25th Marines, you 
encountered a number of enemy prisoners, correct? 
Yes, sir. 

4 
Was the standard of care in terms of medical care the 
same for an enemy prisoner as it was for a U.S. service 
member? 
I would say, sir, that we would do our best to give the 
same care, but the reality is there were probably times 
when we were able to provide better care for our own 
than the EPWs. 


Was it routine if you had a U.S. service member who 
exhibited signs of repeated diarrhea and you would treat 
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with medication and administer IVs to ensure that he 
wasn't dehydrated? 

Yes, we'd would make an assessment and treat him 
appropriate, yes, sir. 


Would that same treatment be offered to an Iraqi 
prisoner? ' 

It could be, sir. 

Was there anything that precluded that? 

No, sir. ' 

So if the circumstances in your medical opinion 
warranted that same care, it would be offered to the 
Iraqis? 

Yes, sir. 

Do you ever recall an EPW receiving an IV and medication 
for diarrhea? 

No, sir. 


Did you ever see'an Iraqi prisoner being treated for 
diarrhea? 

Again, sir, for the most part I was not at the base most 
of the time, I was in the citv.' So if they were being 
treated by Petty Officer ()@) or Petty Officer (<6) I 
would not have been there when it happened. So I cannot 
at any time recall seeing that, but that doesn't mean it 
didn't happen. 


Were they required to document the treatment they gave 
to either the Marines or prisoners? 
To Marines, absolutely, sir. 


What about the prisoners? 

We didn't have a standing logbook or Standard Form 600 
medical entry for the EPWs the same way we did for the 
Marines. 


Was there a reason for that? 

Just documentation, sir. We definitely wanted to keep a 
log of the Marines that we saw. I suspect, you'd have 
to ask a corpsman, what they were using to document 
their care there, but I gave them no specific guidance 
that they needed to keep a SOAP Note if you would or a 
standard medical entry for the prisoners that they saw. 


I want to ask you another hypothetical and I want to go 
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back to (b)(6) at the time that he was being seen by 
Petty Officer ®@) and I want you to assume for the 
purposes of this nypothetical when Pettv Officer m<@) 
was brought to the scene to care For (6) that ne 
checked his vitals and that he, (b)(6) , had a strong 
regular heartbeat, his breathing was regular, he had 
strona corroid and radial pulse, that he checked 


(b)(6) blood pressure and it was within normal 
limits, tnere was no sian of anv trauma to (b)(6) 
that when he came upon @)@) he was in a prone 


position laying on his back, completely naked with his 
face pointed up towards the sky and that he was 
non-responsive to verbal command in both Arabic and 

Eng] ish Assume further that in response to a sternum 
rub (b)(6) reached up with both hands towards the 
corpsman's hands and lifted his head slightly from the 
ground and made an audible noise. The Petty Officer had 
also been told that (6) had had a bout of diarrhea 
and was uncooperative. Have you got all those facts? 
Yes, sir. 


Given those facts, what is the likelihood that Petty 


Officer (b)6) given his level of training and 
experience, might underestimate the apparent severity of 
(b)(6) condition? 


It sounds trom what you described, sir, in that 
hypothetical, that a cognizessive (ph) assessments was 
done. You're describing the assessment of pulses, 
you're describing the assessment of blood pressure, 
you're describing the lack of trauma which leads me to 
assume that he looked for trauma. So I would say that 
to the level of training that he had, Petty Officer 

(b)(6) would probably be able to make a determine with a 
fair amount of certainty that this individual did or did 
not have a life threatening condition based on that 
description. 


How significant would the lack of taking a body 
temperature be in making that assessment? 

I would certainly think that a temperature would help to 
know whether or not the individual was experiencing some 
heat related injury. 


Given all those facts, what would be the appropriate 
course in your opinion of treatment? 

The first thing I would suggest is get him out of the 
sun, sir, to get him out of the direct sun in terms of 
being outside. Given the fact that his vital signs as 
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you described, not the temperature, were Stable, good 
pulses, good blood pressure, I would suggest at that 
point IV therapy or establishing an IV may not be 
necessary but you would certainly want to encourage the 
individual to drink fluids if he has the ability to do 


so in order to replenish some of the fluids that he may 
have lost. 


If you unable to do -- would that be something that you 
would expect the corpsman to supervise, that 
replenishment of fluids, or to at least monitor it? 
Monitor with everything else he was doing, sir. 


If he was unable to assimilate fluids orally, what would 
be the next step? 

I think you have,to, given the context we're talking in, 
Sir, just make sure we're dealing with an individual who 
truly is sick. The scenario you described is not -- is 

very similar to the individual that I assessed in terms 

of the fake seizure, the morbon (ph), the sternal rub 


without much of a -- much more than a groan, and that's 
the same way that individual that I described with the 
seizure -- the pseudo seizure, if you will, was acting. 


So for this hypothetical, I think we just need to make 
the assumption that we're ruling out the fact that this 
individual is malingering and that he truly is sick. If 
that determination can be made and he isn't able to 
drink fluids, then I think the next step would be to 
administer an IV and try to replenish the fluids 
intravenously. 


In your opinion, would that require the continued 
involvement or supervision of Petty Officer (6) 

No, sir. Our standard practice often would be Ge: 
establish an IV, ensure it's secure, make sure it's -- 


I'm sorry, before you get to establishing the IV to rule 
out malingering, would that require continued 
involvement of the corpsman in some way? 

There's a couple of tests that one can do and there's 
nuances to it, sir. I'm not suggesting that it's 
foolproof, but depending on the level of training that 
one has one can make some distinction between somebody 
who is faking and somebody who is not. I'm not sure 
whether or not Petty Officer(y6) would have the 
ability to do that based on his level of training, but 
there are certainly tests that one can do. 
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Was there any particular equipment that would be 
required for these tests? 

No, sir. In case of the individual that I dealt with, 
it's simply a matter of -- there's a couple of tests, if 
I may demonstrate, lower the individual's arm and hold 
it over their head and drop it. Under normal 
circumstances if you are malingering like that 
individual in question that I dealt with did, you will 
move that arm so that it doesn't smack you straight on 
the head. It's just a human reflex not to want to hit 
yourself on the head. So in that circumstance, unless 
it flopped straight on him, that's the first test. 

i) ai 


The other one, which we did in the case of -- that I 
talked about, would be a little bit more dramatic but, 
nonetheless, more infinitive, would be to stand the 
individual up and assuming you have taken precautions to 
make sure that if you're wrong the individual doesn't 
get hurt, you essentially release them and see what 
happens. If somebody is weak because they are truly 
weak, they're probably just going to collapse to the 
ground. But if they're doing something to try to 
linger, they're going to brace themselves before they 
hit. .So those are tests that can be done without any 
special equipment. 


In your assessment, do you know if Petty Officer (b)@) 
had those tools or skills? 
I don't know, sir. 


Are you familiar with what medical tools he had there at 
the detention, facility? 
Yes, sir. 


And can you give us an idea of what he had available to 
him? 

Petty Officer (b)(6) had at his disposal the standard 
medical equipment: that any corpsman would have, the 
Unit 1, which would he bandages, IV fluids, additional 
sick call medications because he was responsible not 
only for EPWs but his primary job was taking care of the 
Marines back there, and my estimate is there was 
approximately 40 at any one time, we left back a sick 
call block that had medications beyond what you would 
normally carry, additional medications like antibiotics 
or specific cold medications or suturing equipment, 
things of that nature. 
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Os And he would have a blood pressure cuff anda 
temperature -- 

Be Yes, sir. 

Ox Something to diagnose'the temperature of an individual? 

A. Yes, sir. 

Q. Given what he had available to him, if he would have 
called you in to assist, do you think: you would have 
been more capable of diagnosing (b)(6) condition 
than Petty Officer @~) 

A. Yes, sir. 

Do you think it would have been possible for you to rule 
out malingering or rule it in? 

A. I think I could have, sir. If that was the case, yes, 
sir. 

Md: Does that answer the member's question? 


Affirmative response from the member. 

MJ: Are there any other questions from the members. 
Affirmative response from the members. 

MJ: We have another one. 

The bailiff retrieved the member's question. 

The court reporter marked the member's question. 


Questions by the members as posed by the military judge: 


Q. Doctor, I want to go back to the hypotheticals on the 
dragging. 

A. Yes, sir. 

Oo: In your opinion, you indicated you thought it was 


unlikely that an individual would suffer a serious 
injury; is that right? 
A. Yes, sir. 


QO: If an individual suffered a minor injury to the larynx, 
would that make it difficult for that person to eat food 
or drink water or swallow water? 

A. I would say, sir, any injury to the larynx area by it's 
very nature would imply that it was enough force applied 
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that you would have trauma not only to the larynx but 
maybe to the surrounding structures around there, and so 
it could cause difficulty in terms of swallowing, yes, 
sir. 

Any idea how long that might last? Or is it too 
speculative? 

It's very speculative in terms of the amount of the 
trauma that you're talking about. The truth is, sir, if 
the injury was just to the larynx itself the more likely 
the difficulty would be in terms of breathing rather 
than 'swallowing. The esophagus rests behind the larynx 
tather than in front of it, so the first thing that may 
manifest is more difficulty in terms of breathing rather 
than swallowing, but swallowing certainly could be 
affected. 


Do you have any idea whether an individual who was 
dragged in any one of the three methods, whether that 
would be -- is there any type of normal reflex action 
one would expect by the individual who is being dragged? 
Yes, sir. 


What would that be? 


Taking their hands and reaching up to try to remove the 
hands from around their neck. 


Would that -- can you make an assessment as to whether 
that would be painful to be drug that way? 
In my medical opinion, it would be painful, sir. 


Would you expect the individual being dragged to be 
conscious and alert to remain dossil remain and limp? 
No, sir. 


If you were called to the scene, and we're going back to 
Petty Officer (6) assessment of ()@) would 
taking a history from the people that were tamiliar be 
one of the things that you would do particularly if you 
had a patient who was non-responsive to your questions? 
Getting history from people who were familiar with that 
individual? 


Correct. 
Yes, sir. 


That would be the people that had been dealing with him 
through the diarrhea incident? 
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That would be included, sir. 


Would that be something that you would expect Petty 
Officer @pe) to have done? 
Yes, siz. 


Would that be helpful in the diagnosis in the 
elimination of the malingering aspect? 

It could be, sir, if -- again, sir, hypothetically if 
there was a description of normal behavior five minutes 
prior to this unconscious period that would seem to 
suggest more of a malingering behavior but, you know, it 
would be a hypothetical. 


If the individual was described as having being dragged, 
I think the hypothetical was 20 feet, and he remained 
limp the entire time, was that be indicative of 
malingering or. not malingering? 

When you say none, sir, you mean absolutely no activity 
whatsoever? ; 


Yes. 
I would say it would be more indicative of somebody who 
was not malingering. 


Does that answer the member's question? 


Affirmative response from the member. 


Md: 


EGS 
MJ: 


CC: 


Questions 


Any other questions from any member? 
Negative response. 
Trial counsel, questions in light of those? 
No, sir. 
Mr. Higgins? 
Yes, sir. 
RECROSS - EXAMINATION 
by the defense: 


Doctor, why does a sternum rub work? 
The sternum rub works because there's no protection over 
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the sternum, it's essentially just skin and there's a 
small amount of muscle there. It's very painful. Just 
like with your shin, when you rub something over that 
Ltls:a very painful irritation of the bone. 


It's painful but it doesn't cause any injury? 
No. 


It causes no injury at all? 
It should not cause any injury. 


When ‘you were talking about the difficulty eating and 


swallowing, you were talking about damage to the larynx? 
Correct. 


Which you have described as a serious injury? 
That is correct. . 


So if I just had bruising or contusions to my neck r 
wouldn't have any difficulty eating or drinking? 
You should not. 


Doctor, did you say one of the tests for malingering 
would be to stand a person up and basically let them go? 
That's what I said. 


And if they fall forward -- if an individual stood up 
and they fell forward and not with their feet, I they 
were to fall forward and catch themselves like that -- 


And for the record, I've fallen forward and caught 
myself on the,lecturn with both my hands. 


by the defense continued: 


-- would is that be an indication that someone had been 
malingering? 
Yes, that would be. 


Likewise, if they fall forward and don't catch 
themselves on the lectern, they just go straight forward 
without putting their hands up, that would be an 
indication that they were not malingering? 

Correct. 


You've been given quite a few hypotheticals. Do you 


recall the hypothetical that the military judge gave 
concerning (b)(6) treatment of a certain individual 
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with certain characteristics that he found? 
I do. 


Do you need to have those repeated? 
No, I believe I remember them. 


Based on an examination that found those findings and 
had that type of input or information, would you believe 
that indicated that the individual being examined had 
had a mild heard attack? 

No. 

Do you believe that it would indicate that the person 
being examined had a mild stroke? 

No. 


No further questions. Thank you, sir. 


Major Francis? 


REDIRECT EXAMINATION 


by the prosecution: 


Would you agree that your level ‘of experience far 
surpasses HM3 (@)) 
That's. correct . 


So if HM3 (b)6) came to you and said I have examined an 
individual and I believe they may have suffered a mild 
heart attack or a stroke or could be faking, I think 
that they are faking, what would you do? 

I would -- if he told me that he thought someone may 
have had a heart attack or stroke, I would see whether 
or not it was, you know, necessary for me to get out 
there and to examine that patient. 


Thank you, sir. 
RECROSS - EXAMINATION 
by the defense: 
HM3 (b)(6) calls you up or contacts you however he 


contacts you, he says to you this patient may have had a 
mild heart attack or stroke or he may be faking. You 
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say, well, what were the circumstances of the 
examination and it's the list that the judge gave you. 
Okay? From that hypothetical that we talked about, do 
you think that would necessitate your intervention? 
I think' it would -- certainly the description that the 
judge gave would lead me to think that a stroke was very 
unlikely, the heart attack, it would be difficult to 
say, but it would be less likely. And at that point, 
what I would certainly do is I would probably go to the 
coc, I would see if I was needed primarily anywhere else 
in An Nasiriyah proper and if I was authorized at that 
point" essentially to leave the BAS and go out to . 
Whitehorse, it would depend on the circumstances of that 
day and of that time and, again, based on the 
description of the physical examination given to me. 

+ 
And your conclusion, as Major Francis asked you, is 
because you're vastly more experienced than HM3 (b)6) 
That's correct. 


And would vou say that as far as medical training 
HM3 (b)(6) would have more experience than someone with 


no medical training? 
Yes, I would. 


Thank you, Doctor. 

Major Francis, anything else? 

No, sir. 

Any other questions from the members? 
Negative response. 

Warning or recall? 


No, sir. ' 


Doctor, I want to thank you very much for your testimony 
this afternoon. I'm going to excuse you as a witness. 
You're free to go about your daily business. Thank you. 


The witness withdrew from the courtroom. 


MJ: 


Major Francis. 
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Yes, sir. 
The government calls NCIS Agent (p)6) to the stand. 
Okay. 


Sir, can we have a ten minute'recess. The witness is 
missing. 


All yaght. Ten minutes. 


The court-martial recessed at-1517, 5 November 2004. 


The court-martial was called to order at 1528, 5 November 2004. 


MJ: The court will come do order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 

Trial counsel. 
Special Agent (6)() -> Naval Criminal Investigative 


Service, was called as a witness by the prosecution, was sworn, 
and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


O PO PO PO PO PO PO 


Please state your full name. 
(b)(6) 


Currently you are an NCIS agent, correct? 
That is correct. 


Currently where are you assigned? 
(b)(6) 


How long have you been an NCIS agent? 
Approximately thirteen years. 


Are you a Civilian or active duty? 
I'm a civilian. 


Did you deploy in support of Operation Iraqi Freedom? 
Yee). Sir, Tadid- 


When was that? 
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14 April '03 to 14 July '03. 


Now during your deployment, did vou ever participate in 
the investigation regarding (b)@6) 
Yes, sir, I did. 


As part' of the investigation, did you interview 
Major Paulus? 
Yes, sir, I did. 


And that's the same Major Paulus who is sitting in the 
court'room here today? 

Yeo sir. 
I want to focus you in on June 13th, 2003. All right? 
Where were you on that day? 

I was in Kuwait City. 


On that day, did you interview Major Paulus? 
Yes, sir, I did. 


Please describe how you went about interviewing him on 
that day. 

Mr. Paulus came to the Crown Plaza Hotel in Kuwait City 
where we had a Command Post and where we were staying, 
and he. came to my room where I had what would be similar 
to an NCIS office set up, and I advised him of his 
Article 31(b) rights and I began an interview with him 
and we eventually took a sworn statement from Mr Paulus 
as he -- 


Sir, I ask that the witness refer to Major Paulus by his 
rank.» 


Seems reasonable. 

Yes, sir. 

Took a statement from Major Paulus after the 31(b) 
warning, reduced that to written form by way of a 
computer. Mr Paulus reviewed that statement -- 


by the prosecution continued: 


And it's Major Paulus. 
I'm sorry, I apologize. 


Major Paulus reviewed that statement, signed that 
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statement and agreed that it was true and correct to the 
best of his knowledge. 


You said you read him his Article 31(b) rights, correct? 
Yes, sir, that is cortect. 


Did you -- did you chronical that in any type of form? 
Yes, sir, there's -- I believe I read him six Article 
31(b) rights. There's five standard rights and then 
there's a warning for any statements he may have made 
prior to that day which may have been illegally 
obtained. And we went over that form, I advised him 
that he was suspected of dereliction duty, we went over 
his rights, he initial each right and then he signed the 
waiver. 


Okay. And then you said he reduced what he told you to 
written form? . 

I actually did that by way of computer and then he 
reviewed that and was able to make any changes that he 
so desired. 


Did you swear him to that statement? 
Yes, sir, I did. 


As a part of that statement, did you have him adopt any 
other statements? 

Yes, sir. He had a separate ten page statement that he 
had written himself. I had him review -- went over that 
statement together, he initial and dated and adopted 
that statement, and in the sworn statement that I took 
from him he adopted that statement as true and correct 
to the best of his knowledge and he said there was no 
contradiction to the statements, it was the same. 


Sir, may I have the witness handed Prosecution Exhibits 
9 and 10 for identification? 


You may. 


Sir, I have a copy for you as well. 


The bailiff handed the witness the exhibits. 


Questions by the prosecution continued: 


Q. 
A. 


I'm going to refer you to Prosecution Exhibit 9, okay? 
Yes, sir. 
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The first page of that, what does that represent? 

This is Major Paulus' Article 31(b) rights on the form 
that I read it to him and he initialled, dated and 
signed and I signed as the witness on 13 June 2003. 


And the four pages that follow? 

That would be his typed statement that I reviewed with 
Major Paulus and he was able to make additions to that 
statement as well, and then he signed, dated and timed 
after he reviewed each paragraph indicating that it was 
true and correct to the best of his knowledge. 


And does the statement deal with (b)@) 
Yes, sir, it includes details of the interaction that 
Major Paulus had with the prisoner. 


' 
Sir, at this time the government offers Prosecution 
Exhibit 9 for identification into evidence. 


Objections? 
No). “Sar. 


It's admitted; the words "for identification" are 
deleted. 


You may publish it at the appropriate time. 


Sir, I'd like to have it published now. 


We'll publish it later. Let's get through the other 
exhibit. 


All right, :sir. 
by the prosecution continued: 


Prosecution Exhibit 10 for identification, do you 
recognize that? 
Yes, sir, I do. 


And what is it? 


It's a nine page handwritten statement that Major Paulus 
advised me he hand wrote detailing the events between 
3 June and the 6th of June 2003 regarding (6) 


(b)(6) 


Okay. Does he reference this statement in the signed 
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sworn statement that you took from him? 
A. Yes, sir, he does did. 


Tee Sir, at this time the government offers Prosecution 
Exhibit 10 for identification into evidence. 


MJ: Any objection? 

cc: | No objection, sir. ae 

MJ: It will be admitted; the words | "for identification" will 
be deleted. 

TCs Sir, request to publish it at this time. 

MJ: I want to finish with the examination. We're in a time 
crunch. 

TC Aye, aye, sir, understand. 


Questions by the prosecution continued: 


O:, I want to refer you to page 3 of 4 of Prosecution 
Exhibit 9. What I have up on the screen in front of you 
is the same page 3 of Prosecution Exhibit 9 that you 
have of the actual exhibit, correct, except it doesn't 
have the highlighted portions? 

A. Yes, sir, that's correct. 


Q. In the middle of the paragraph that's highlighted, and 
I'm pointing to it, it says the words "just grab him by 
the neck and drag him out." What's he referring to 
there? 

A. He's referring to what he said to ()6) who was an 
enlisted man under his command, as to how to remove 

(b)(6) from the area he was to place him in the yard. 


0: Okay. Right below that I'm pointing to an area -- 
actually the very next sentence, and he described -- you 
would agree that he described in that statement how he 
Saw (6) drag him out? 

Yes, Sir, tnat 18S correct. 


And he indicated to you it was by the throat? 
Yes, sir, that is correct. 


O PO ad 


Did you ask him what he meant by when he said by the 
throat? 
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Yes. sir. He described it as this, being that the head 
of ()6) reaching around like this and pulling him this 
way |indicating]. 


Okay. tet me describe that for the record. 


He took'both hands, brought them together, got a C cup 
shape out of each hand and then you are bringing those 
together. 


by the prosecution continued: 
. 


Bringing them together where? Did you ask him where 
those were going to be brought together on (b)(6) > 

It would have been below the throat? 

His thumbs would have been around the throat and then he 
would have been pulled this way. 


Okay. And then you made a motion of pulling towards 
your chest? 


I did not, Major Paulus did. 


Okay. Were you the only agent present when you took the 
statement from Major Paulus? 
Yes, sir, I was. 


Now, these initials -- and I'm sliding down page 3 of 4 
here. These initials that are at the top, the beginning 
of this paragraph begins 3 of 4, at the end of that 
paragraph whose initials are those? 

Those would be Major Paulus' initials initiated by him. 


Why was he initialling at the beginning and ending of 
this paragraph? 

Indicating that he read the whole paragraph and that he 
understand it to be true and correct to the best of his 
knowledge. 

And the’ signature here on page -- I'm looking at page 4 
of 4 now of the same exhibit. There are some signatures 
blocks. Who is represented? 

That's Major Paulus' signature. 


Okay. And where is that? 
He hand wrote his name under the last paragraph and then 
at the bottom of the page he signed it. 


The witness is using the touch screen and he underlined 
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in blue under the name "Clarke A. Paulus" and I'm -- 


I don't think we need to offer that as a separate 
exhibit. The members have seen it. 


All right, sir. 

Thank you. That's all I have. 

Sir, do we want to print that as an appears exhibit? 
No. 

Mr. Higgins. 

Yes, sir. 

Can I have this marked? 


What's that? What do you want? 


I'd like to have this marked as the next defense exhibit 
in order for identification. I believe We rewdt. By 


reporter marked the exhibit. 
CROSS - EXAMINATION 
by the defense: 


You said you gave Major Paulus a cleansing warning? 
Yes, sir, that is correct. 


And basically a cleansing warning says even though 
you've spoken to us or made statements to law 
enforcement before today when you're talking to me, we 
can't use those statements at all and you understand 
that and you're willing to go ahead and talk to me? 

Yes, sir. It would have been any statements made to law 
enforcement or any United States Marine Corps personnel. 


So potentially it could have included the handwritten 
statement? 

It would have been a statement that would have been 
illegally obtained by someone other than Major Paulus. 


It may have included the interview you conducted on the 
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12th of July with Major Paulus -- the 12th of June? I'm 
sorry? 

It would have included any statements that we did not 
know about that may have been taken illegally such as if 
he would have talked to anybody in his command or any 
other investigators or any command personnel, not 
necessarily when we spoke to him. 


But potentially? 

It could. It would cover that I would guess. To get a 
good legal opinion, you'd have to ask a JAG, but it 
would" probably cover it. 

' 1 


Okay. ‘Well, you did conduct an interview with Major 
Paulus on 12 June 2003, didn't you? 

I was present for an interview that was conducted, yes, 
sir. 


And that interview stopped -- it ended because you and 
the agents with you felt that Major Paulus may have 
incriminated himself during that interview? 

Not necessarily incriminated himself during the 
interview, but the interview was leading into areas 
where he could have incriminated himself, yes. 


So you.ended it. I believe you testified before you 
didn't ask anymore questions on the subject matter that 
may be incriminating, you just kind of weaned it off? 
Yes, sir. I was not the primary interviewer that day, I 
was observing and sitting in, but the interview ended 
just as you've described, yes, sir. 


And one of the things that you do as an NCIS agent after 
you've interviewed somebody is called the Results of 
Interview? 

We either do a Results of Interview or we do a sworn 
statement, yes, sir. 

And there wasn't a sworn statement on the 12th of June? 
Yes, sir. 


But there was a Results of Interview? 
Yes, sir, there was. 


I'm asking the bailiff to hand the witness Defense 
Exhibit E for identification. 


The bailiff did as directed. 
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Questions by the defense continued: 


Q:; I'd ask you to took at that, please, and look up at me 
when you're finished. 


A. [The witness did as directed.] 

Q. Do you recognize. that to be the Results of Interview 
from the interview with Major Paulus on 12 June 2003? 

A. Yes, sir. However, I did not initiate this document, 
but it is a good idea of what occurred during that 
interview, yes. 

Is it a fair and accurate description of the interview 
that you and the accused were present? 

A. Yes, sir. 

CG: Sir, at this time we'd offer Defense Exhibit E for 
identification. and ask that the words "for 
identification" be deleted. 

MJ: Any objection? 

TC: No, sir. 

Md: It will be admitted; the words "for identification" 
deleted. 

Anything else? 

cc: I'd just like to have -- 

MJ: Are you going to ask some questions of the witness about 
Defense Exhibit E? 

Ce: Yes, I'm going to ask some questions about it. 

MJ: Go ahead and hand it back to him. 

Tim told welts nor ME 16S: Ph, 

CC: Then I would ask for F to be admitted, sir. 
I have no further questions. 

MJ: Pass that up here to me, please. 


The bailiff did as directed. 
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Government, do you have any redirect? 
No, sir. 


Do members have any questions for this witness? 


Negative response from the members. 


MJ: 


TC: 


MJ: 


I have no questions. 
Warning or recall? 

‘ 
t 


Say again, sir. 


Warning or recall? 


No, sir. 
No, sir. 
Special Agent (b)(@) I want to thank you very much 


for your testimony this afternoon. You're excused as a 
witness and may go about your normal business. The 
bailiff will pick up those two documents from you. 


The witness withdrew from the courtroom. 


MJ: 


TC: 


TC: 


Md: 


Government, any other witnesses to call? 

No, sir. 

The government would like to -- other than publishing 
all of its exhibits, sir, the government will rest, sir. 


I'd like to publish these copies of the statements at 
this time. 


If you're resting, I think we're going to recess for the 
weekend, correct? 


Yes, sir. 

Well, I'm going to hold off and publish them Monday. 
ALE Bight}. S225 

Members, we're going to go ahead and recess at this 


point. If you want to leave your folders here, that's 
fine. I'll have the bailiff collect them up. If you 
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want to take them home, that again is fine. Just please 
leave the documents that you've been handed, the copies, 
here in the courtroom. 


I would again remind the members that you need to avoid 
reading accounts, listening to any accounts or 
discussing any of the evidence with anyone including 
amongst yourselves as you need to hold that discussion 
until after the evidence is complete,' you've been 
instructed and in your closed session deliberations. 


7 - \ 
The court's in recess. 


The court-martial recessed at 1548, 5 November 2004. 


The Article 39(a) session was called to order at 1549, 
5 November 2004. 


Md: 


CC: 


MJ: 


ce: 


MJ: 


AG 


MJ: 


TCR 


Md: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. 

Mr. Higgins. 

Yes, sir. 

Under R.C.M. 917, the defense moves for a directed 
verdict from the judge regarding the aggravated assault 
charge. 

The entire assault charge or the aggravating factor? 
The aggravating factor, sir. 


Major Francis. 


The government is required to provide some evidence. 
The government believes it has provided some evidence. 


And what would that evidence be? 

That someone could have potentially received an injury. 
IT don't think that's the element. I think the standard 
is when the grievous bodily harm is a means likely when 


the harm natural and probable results of the actions 
particularly in the way that it is used. 
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What evidence do you believe there is that would 
indicate that the dragging and probable and logical 


consequences of it was to inflict death and grievous 
bodily injury? 


Sir, I believe the facts that have been presented in the 
case, and I also believe the fact that we found out with 
(b)(6) that it could cause injury. 


Didn't (6)(@6) also opine that it is unlikely to 
cause such injury? 


Yes, sir. But, again, his opinion isn't the legal 
standard. 


Mr. Higgins. 


Sir, as the court is aware, that testimony came in over 
our objection. 


Which testimony is that? 


The hypotheticals, the original set of hypotheticals 
that the government asked about the could, you know, we 


followed up in cross-examination regarding the means 
likely. 


Your Honor, the government argued for that evidence that 
it was required to show a means likely. The doctor 
testified to it as an expert to a medical certainty that 
all three hypotheticals would not be a means likely to 
produce serious bodily injury. And taking that 
testimony that the medical testimony that show injury in 
the light most favorable to the government, the court 
should grant this motion. That element has not been 
established. It's actually been disproved. 


Anything else, Major Francis? 
No, sir, nothing else. 
The defense motion is granted. 


Sir, may I have one second. I just want to make sure of 
something. I'll be very quick. 


Actually I'd just raise it rather than looking it up. 
I'll just say under -- 
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Md: So you're making an additional motion? 
cc: Yes; Sir; Just. to == 
Under additional, sir; I believe the element of unlawful 


force based upon both the doctor's testimony and the 
status of the evidence. that the dragging was done in 


order to remove (b)(6) a prisoner who was under 
their command and control, and it would be lawful for 
the guards to touch, would -- taken in the light most 


favorable to the government would also call for the 
directed verdict on the lesser’ included charge. 


MJ: That motion is denied. 
Is there anything else? 
CC: No, sir. 


TC: Sir, I just want to make sure what we're left with. 
Assault and battery, correct, sir? 


Md: Correct. Assault consummated by a battery. 
TC: Yes, sir. 
MJ: I've ruled on the issue of whether the fourth element 


essentially that the means was used in a manner likely 
to produce death or grievous bodily harm. 


Counsel, I'd appreciate it if you'd remind me to advise 
the members of that on Monday morning. 


TCs How do you want to work it out with the charge sheet? 

Md: I don't want to do anything with the charge sheet. 
We're in recess. 

The Article 39(a) session recessed at 1554, 5 November 2004. 

The court-martial was called to order at 0700, 8 November 2004. 

Md: The court will come to order. The record will reflect 
all those present when court recessed are again present. 


The members are present. 


Our court reporter this morning is Staff Sergeant Perry. 
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I should have said with the exception of Captain 
Emerich. He is absent this morning. 


Good morning, gentlemen. 


Give me a thumbs up to let me know you got all your 
folders back and everything is good to go. 


Affirmative response from the members. 


MJ: 


What we're going to do is the government and defense are 
going’ to publish three statements to you -- actually two 
statements and an Investigative Action. Then I'm going 
to let’ you go out to the deliberation room to read the 
statements because it will take you a few minutes to 
read them. The counsel and I are going to take up 
another issue while you're doing that. 


I want to caution you not to begin discussing the 
statements or any of the other evidence. I just want 
you to go out to the deliberation room and take a few 
minutes to read through the statements and we will get 
back together here in just a few minutes. 


Bailiff, if you will assist the trial counsel in 
publishing Prosecution Exhibits 9 and 10. 


The bailiff did as directed. 


MJ: 


BAILIFF: 


MJ: 


Members, when you close to deliberate I'll give you all 
the original exhibits. They look just like what you 
have there. You can write on the copies, make any 
notes, annotations, whatever you want to do, but do not 
write on the original exhibits because I will need those 
back to append to the record. Your copies will be 
destroyed after the trial. 


Did you get the defense exhibit as well? 
Yes, I did, sir. 


The court will be in recess. 


The court-martial recessed at 0702, 8 November 2004. 


The Article 39(a) session was called to order at 0703, 
8 November 2004. 
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The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. 


I want to take up Appellate Exhibit CLXXIV (174) which 
is a defense motion I guess essentially for me to direct 
a change in the wording "by the throat" to "by the 
neck". Is that correct? 


Yes, sir. 
: i ' . u 
Government, what is your position? 


While you're thinking about it, what I think I'm more 
inclined to do, Mr. Higgins, is simply ‘provide them that 
language in the findings worksheet to allow them to 
except out. I really think it is their function to do 
exceptions and substitutions, not mine. I'm more 
inclined just to give them that on the findings 
worksheet and give them, of course, the variance 
instruction and let them sort that out. 


Comments? 


Yes, sir. 


Sir, the reason why the defense brought the motion is we 
believe such substitution is required by the facts in 
the case. For them to make a finding beyond a 
reasonable doubt as to the charges and the elemente 
there is no evidence that he ordered ordered (b)(6) 

to be dragged by the throat. All the evidence is neck. 


So we submit to the court it is a required exception and 
substitution in order for the Charge to survive and be a 
proper one in which they can find not guilty to because 
what we looked at, sir, is the way it's -- it's charged 
is by ordering Lance Corporal, not causing Lance 
Corporal. So with the actual wording of the order, 
there is no evidence that he ordered (b)6) to be 
dragged by the throat. It is by the neck. 


The only time the throat is mentioned would be in the 
July 13th statement and it's a description of the hands 
on the throat. But all the evidence in Major Paulus' 
statement say the order was by the neck, as well as 
those who actually heard the order, that's what they 
testified to. 
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So, in essence, it is almost they cannot find that he 
ordered him to do it by the throat. 


MO: Major Francis. 
TC: Yes, sir. 


The government would not have an objection to changing 
the language from "throat" to "neck." We can do that. 


As a matter of fact, sir, while we're doing that, since 


you already dismissed the aggravating language, we could 


¢lean that up as well. 


MJ: Do you have a copy of Appellate Exhibit CXxXxXI (131) 
there? , 

TC: CXAXT (131)? 

M4 The sanitized charge sheet. 

TC: Yes, sir, I have a copy. 


The bailiff delivered the copy to the military judge. 
Md: We will take a short recess. 
The Article 39(a) session recessed at 0716, 8 November 2004. 


The Article 39(a) session was called to order at 0739, 
8 November 2004. 


Md: The court will come to order. The record will reflect 
“i all those present when the court recessed are again 
present. The members are absent. 


I had an 802 conference where we discussed the defense 
motion. I've indicated I would strike the following 
language in the second sentence beginning with the word 
"aid" down through the third sentence to the word "an" 
immediately before "assault"; striking the word “apon 
striking the language beginning with "ordering" down 
through the word "to" in the following line immediately 
before the word "placed"; substituting "placing" for 
‘Solace. 


In the following sentence, substituting "neck" for 
"throat"; substituting in that same line "dragging" for 
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"drag"; in the following line substituting the word 
"neck" for "throat"; and deleting all the language 
following the word Waciliaty". 


So the Specification will read "in that Major Clarke A. 
Paulus, United States Marine Corps, on active duty, did 
at or near An Nasirivah. Iraq, on or about 5 June 2003, 


ad 


assault me) by placing his hands around 
the neck of the said @@) and dragging 
(b)(6) by his neck to another location 


within the Camp Whitehorse detention facility. 

Any objection to that from either side? 

No, sir. 

No, sir. 

When the members come back in, I will inform them to 
make those changes to their copy of the charge. I will 
give them a limiting instruction. 

I think it might also be appropriate that we come up -- 
I don't know how hard that would be, but come up with a 
clean version of the charge sheet with that modified 
language just to make sure there is no confusion when 
the members close to deliberate. 

Any objection to that from either side? 

No, sir. 

No, sir. 

I'll do that during the break. 

Are we ready for the members? 

Yes, sir. 

Major Francis, are we ready for the members? 


Yes, sir. 


Let's bring the members in. 


The Article 39(a) session terminated. 
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The members entered the courtroom. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
paren. ' Captain Emerich is also present. 


Members’ of the court, I need you to pull out your copy 


of the charge sheet. It should look something like this 
[indicating]. 


I want you to go down to Charge III which alleges a 
violation of the UCMJ, Article 128. 1 want you to take 
your pencil and follow along with me. 


Go to that second line almost to the end following the 
date 5 June 2003, take your pencil or pen and begin with 
the word "aid" and draw a‘line through the word "aid and 
abet the commission of an". Leave the word "assault" 
alone. Immediately following "assault", strike the word 
"upon": following the word "by" directly after the word 


(b)(6) strike the word "ordering Lance Corporal 
Christen (b)(6) U.S. Marine Corps Reserve, to". 

I want you to substitute the word "placing" for the word 
"place". Skipping down to that next line where it says 
"around the throat", I want you to scratch the word 
"throat" and substitute the word "neck". Substitute the 


word "dragging" for the word "drag" that appears in that 
line. 


You all with me? 


4 
Affirmative response from the members. 


Md: 


MBR : 


MJ: 


On the next line where the word "throat" appears, it 
says "by his throat," strike the word "throat" and 
substitute the word "neck". In that last full line 
beginning with the word "by", where it says "by a means 
likely", I want you to strike all the remaining language 
in that sentence so the Specification will stop with 
detention facility, and put a period at the end of that. 


I'm getting some puzzled looks. Did I confuse anybody? 
Sir, could you read that? 


I will. 
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The Specification will now read -- and I'll tell you 
also I'll give -- we will clean this up and I will give 


you a clean copy to take into your deliberations but I 
want you to have this information now. 


So the Specification reads, "In that Major Clarke A. 
Paulus, United States Marine Corps, on active duty, did, 
at or near An Nasirivah Traq, on or about 5 June 2003, 
assault (b)6) by placing his hands around 
the neck of the said jin and dragging the 


said 6) Dy nis neck to another location 
within tne Camp wnitenorse detention facility. 


Everybody up to speed? 


Affirmative response from the members. 


MJ: 


eG: 


By way of explanation and instruction, what I have done 
is modified the Specification go it comports with the 
evidence in terms of what we've heard. 


I have also stricken the language dealing with the 
aggravated assault, that's the "means likely" that 
appears at the end of the Specification. ‘As it stands 
right now, the accused is charged with an assault 
consummated by a’ battery as opposed to an assault by a 
means likely which is considered an aggravated assault. 


Do you understand? 
Affirmative response. 


You will not draw any inference adverse to either Side 
or favorable to either side by the actions that I have 
taken. You will still need to decide whether the | 
accused is guilty of this Specification and Charge based 
on the evidence that's been entered and will continue to 
be entered and the instructions that I will give you 
latexr-on in this: trial. 


Do all members understand that and will all of you 
comply? 


Affirmative response from all the members. 
Defense, you ready to proceed? 


Yes, Sir. We call Corporal ()(@6) 
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Corporal (b)(6) U.S. Marine Corps Reserve, was called 
as a witness by the defense, was sworn, and testified as follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 
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Questions 
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Please state your full name. 
Aaron (b)(6) 


And currently you are a Corporal in the United States 
Marin®é Corps Reserve, correct? 


Yes, sir. 


Current unit? 
2/14, sir, 2d Battalion, 14th Marines. 


And your current city and state where you. reside. 
Dallas, Texas. 


Defense. 
Thank you, sir. 
by the defense: 


Good morning, Corporal @)@) 
Good morning, sir. 


You are currently a member of the Reserves? 
Yes, sir. 


And what do you do in your civilian life? 
I work for:Dallas Police Department, sir. 


What do you do for them? 
Right now I'm in my fourth month at the Police Academy . 


At some’ point in 2003, did you deploy in support of 
Operation Iragi Freedom? 
Yes, sir. 


With what unit? 
With 2d Battalion, 25th Marines, sir. 


Where did you deploy to? 
To An Nasiriyah, sir. 
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Were you stationed at Camp Whitehorse? 
Yes, sir. 


And some point did you become a member of the detention 
guard force? 


Yes, sir. 


When was that? 
That was approximately in May of 2003; sir. 


Do you know what part of the month? 
It was the towards the end of the month. 


How was it you came to be a member of the guard force? 
While working at Camp Whitehorse, I was' approached and 
asked -- I'm not sure exactly who it was, but I was 


asked if I wanted to be a part of the guard force at the , 
detention faciliy. 


When you became a member of the guard force at the end 
of May at the detention faciliy, did you receive any 
training? 

I received some light informal, kind of a walk through 
on the basic procedures. 


And who gave you that training? 
It was Staff Sergeant (b)(6) . 


Did he give you training concerning the logbook? 
Yes, Sir. 


How many logbooks were there? 
To the best of my knowledge, I remember there being two. 


What kind of things did Staff Sergeant (b)(6) 

tell you to go into the logbook? 

In one of the logbooks, it was used to log in the 
prisoners as they came in, to log in name and other 
information. And the second logbook was you would log 
in during your shift, basic activity, giving the EPWs 
food and water, things out of the ordinary happened, 
things like that. 


Did you become a member of a guard shift? 
Yes, sir. 


Was that guard shift three people? 
Yes, sir. 
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Q. Who was on your shift? 

BR; There are various times where there were various people. 

Q. I will help you out. In the beginning of June, around 
the 5th of June 2003, who would have been on your shift? 

A. I remember Lance Corporal (b)(6) and I believe Lance 
Corporal (b)6) 

Do you recall -- I want to back up. Do you recall what 
shift you had on the 3th of June 2003? 

A. Not at this time. 

Q. If you had an entry in the logbook during that shift, 
would that help refresh your recollection as to what 
shift you were on that date? 

A. Yes, sir. 


The civilian defense counsel handed the document to. the witness. 


CCe I'm handing the witness what has been marked as 
Prosecution Exhibit 23. 


Questions by the defense continued: 


0. Do you recognize your writing at the top of that page? 

A. Yes, I. do. 

Q. Does that help refresh your recollection as to what 
shift you were on by the time and date on the left-hand 
corner? 

A. Yes, sir. 

CG: Bailiff, if you would retrieve that for me. 


The bailiff did as directed. 


Questions by the defense continued: 


Q. What shift were you on on 3 June 2003? 
A. That would have been the 2000 shift to the 2400 shift. 
Oz You've already said -- placing Prosecution Exhibit 23 on 


the overhead projector. 


Do you see that on your screen right there? 
A. Yes, sir. 


(on You've already said that is your writing? 
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A Yes, sir. 

Q Do you recognize -- what time did you make these 
entries? 

A According to my writing, it looks like it is 2120. 

Q. This is the log in which you logged prisoners into the 
camp, correct? 

A Yes, sir. 

Q One of the persons you logged in that day was (b)(6) 

A I'm assuming that would be the last entry, yes, sir. 

Ce: May I clear that, sir? 

Md: Yeah. 


The defense counsel cleared writing that accidentally popped up on 
the screen. 


Questions by the defense continued: 


Q. I want to turn your attention to the page before that. 
I am putting that on the overhead projector. 


Do you see the last entry on that page? 


A Yes, sir. 

Q. That is also on the 3rd of June, isn't it? 

A. Yes, sir. 

Q And those last three lines appear to be the same 
prisoners that you log in on the following page? 

A I would have to look at the following page. I can 


barely see it. 


How's that? 
You can go back to the second page, sir. 


Q 
A 
on [The defense counsel flipped to the previous page.] 
A. They look like the same names. 
Q 
A 


Do you know why they would have been in there twice? 
The only explanation I can give as to why they may have 
been is miscommunication, somebody making a log entry 
and not notifying me or whoever else and me given the 
order to log them in. 
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I want to direct your attention to the 5th of June 2003. 
Okay? 
Okay. 


Do you recall what shift you were on that evening? 
I believe it would have been the same shift. 


2000 to 2400? 
I believe so, sir. os 


And who was on that shift with you? 
It would have been the same Marines. Lance Corporal 
(b)(6) and Lance Corporal (b)(6) 


Do you recall seeing (b)(6) during that shift? 
I believe I do. I am trying to recall that day exactly. 
I am sure I would have seen him on that day. 


Do you recall seeing someone in the rec yard during that 
shift? 
During that shift, yes, sir. 


Corporal, do you have some confusion as to the date? 


I am trying to figure out exactly what took place on 
that date. 


If I was to show you log entries from that date, would 
that help refresh your recollection? 
Yes, sir. 


The bailiff handed a document to the witness. 


Questions by the defense continued: 


PO FP O PO PDP 0 


I'm handing you what's been marked as Prosecution | 
Exhibit 22. Look at the second page of that. 
[The witness complied. ] 


Do you see the entry of 2340? 
Yes, sir. 


Please read that to yourself and look up at me when you 
are done. 
[The witness did as directed.] 


Do you see what date that was on? 
Yes, sir. 
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cc: Bailiff, can you retrieve that for me, please. 


The bailiff did as directed. 


CC: The bailiff is retrieving Prosecution Exhibit 42. 
Questions by the defense continued: 


Does that help refresh your recollection? 
Yes, sir, it does. 


Where’ was (b)(6) during your shift? 
During my shift, he was in the rec yard. 


And when you came on shift that night at 2100, did you 
receive information from the previous shift? 

Just on the fact that he had been out in the rec yard 
and just to kind of keep an eye out on him, keep an eye 


out on the regular prisoners, and that was pretty much 
\ ER ae 


PO PO pO 


(oy Were you told why he was in the rec yard? 
A. Yes, sir. I was told earlier in that day and it was 
again reiterated when I came on shift. 


Q What were you told? 

A That he had defecated on himself. 

Q. Were you told that he had been seen by a corpsman? 
A. I do not remember specifically. 

Q Did anything hapven during your shift to call your 


attention to (6) ? 
Ay. Yes, sir. -He defecated on himself again. 


oF Do you know what time that happened? 
A. Not -- not immediately. 

Q 
A 


What did you do -- how did you learn he defecated on 
himself? 


Well, I remember smelling something and sending Lance 
Corporal (6) to go and check on him because it 
smelled like he had defecated on himself and finding out 
that he had. 


Q. You were the NCO of this shift? 
A. Yes, sir. 
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What did you direct Lance Corporal (b)(6) to do? 
To clean him up. 


Do you know if Lance Corporal @®)@) did that? 
Yes, he did. : 


How did he do it? 
I don't remember exactly. I wasn't directly watching 


him while he was doing it, but I know it was taken care 
of. 


Do you recall if 6) -- Corporal (b)6) do you 
recognize the diagram I have placed on the overhead? 
Yes, sir. 


What is it? ; 
It is an overhead diagram of the detention facility. 


Is there -- sir, is the stylist on the witness stand? 


Yes. 
by the defense continued: 


Do you see a red pen right there? 
Yes, sir. 


This is a touch screen. I want you to listen to what I 
say before you take any actions. All right? 
Yes; Sir. 


What I would like you to do is mark where Lance Corporal 
b)(6) . was stationed during this watch on the 
th ot June 2003 with an X. 


I believe he was right here [indicating]. 

Clear that and try it all over again. When you put the 
pen on the screen, once you place it on there to keep it 
on. If you just touch it, it will put an arrow on it. 


by the defense continued: 


Is that where he was? 
I believe that is it. 


Can vou do the same thing for where Lance Corporal 


(b)(6) was? Touch the screen and lift the pen out. 
[The witness did as directed.] 
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Q. Is that red dot where Lance Corporal ()@) was? 

A. That's what I believe, sir. 

CO. So would Lance Corporal (6) . have been guarding the 
holding pen to the left as you look at the screen? 

A. Yes, sir, both watching the holding pen to the left as 
well as the building. : 

Q. So when you say the holding pen, you mean the rec yard? 

A Yes, sir. 

om And would Lance Corporal (p)@) have been watching the 
other holding building? 

MJ: I don't know if he said so, but there is a blue arrow 
indicating where Lance Corporal (b)(6) was. I know 
you got the red dot. 

cc: Yes, sir. 


i) 
Questions by the defense continued: 


Oe Where would you have been during your shift? 
A. I would have been on the same side of the holding 
building to the west where Lance Corporal b)(6 would 


have been but opposite that door. So as he would be on 
the north door, the north side of that door, I would 
have been on the south side of that door. 
Md: Why don't you change the color and have him make a mark. 
Cc Yes, sir. 


Questions by the defense continued: 


Q. Take the stylist and make the mark where you would have 
A. iene wleaeee did as directed.) 

CC: The witness has drawn a greenish arrow. 

Md: That's a green arrow. 

Coe Thank you, sir. 


Questions by the defense continued: 


Q. So that is where you were stationed during your shift? 
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Yes, sir. 


Do you recall if we was given water during your 
shift? 


I do not recall specifically. I believe he may have 
been, but: I am not a 100 percent sure, sir. 


Was (b)(6) wearing clothes? 
No, sir, I do not remember him wearing clothes. 


Do you know why he didn't have any clothes on? 


It would have been because he defecated on himself and 


part of the process of cleaning him up was removing his 
clothes. 


You don't recall him being clothed at any time during 
your shift. 

I do not remember, sir. 

Did you have a lot of extra clothing at the facility for 


prisoners? 
Not much, sir. 


During your shift. did anything else happen to call your 
attention to (b)6) ? 


Other than him defecating on himself, there was nothing 
else. 


Sir, can we go ahead and print out the diagram? 


Yes. 


The defense offers this as the next exhibit, Defense 
Exhibit G for identification. 


Any objection from the government? 
No, sir. 


It will be admitted; the words "for identification" are 
deleted. 


Please continue. 
by the defense continued: 


Corporal (6)(6) ~ on the 5th of June 2003 on your shift, 
do you recall hearing mg) make any noise? 


1070 


sae 


>0 


MJ: 


Yes, I do. 


What did you hear? 
I remember hearing moaning. I remember hearing some 
moaning’ coming from -- 


Did you' hear him speak at all? 
I don't remember any audible verbal words. I just 
remember moaning. 


When you heard the moaning, did that cause you to think 
anything? is 

Yes, sir. It caused me to think he may have had some 
type of stomach problem that coupled with the knowledge 
that there may have been some type of stomach problem 
going on. 


Do you recall when on your shift you heard him moaning? 
Probably during the latter portion. I don't remember 
exactly though. 


If a prisoner was transferred during your shift, would 
you have been part of that evolution? 
What do you mean? 


If a prisoner was being transferred out of custody 
during your shift, would you have been involved in that? 
Yes, sir. 


Do you recall if a prisoner was transferred during your 
shitt? 

I do not recall. 

Would seeing the prisoner logbook help refresh your 
recollection? 

I am sure it would. 


Sir, can I put it) on the overhead instead of hand it to 
him? 


Yes. 


Questions by the defense continued: 


Q. 
A. 


Do you see that column I am pointing to, date and time 
released? 
Yes, sir. 
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Do you see this entry right here I am pointing to? 
Yes, sir. 


Do you recognize that date to be 5 June? 
Yes, sir. 


Do you recognize the time to be 2210? 
Yes, sir. 


Would you have been part of that evolution? 
Yes, sir. 


i} 


Do you recall if you saw Major Paulus during your shift? 
I do not recall. 


If you had transferred out a prisoner that night, was 
Major Paulus usually present for that? 
Yes, sir. 


So it is possible he was there at that time period? 
Yes, sir. 


Corporal(byé) I want to call your attention back to 
Prosecution Exhibit 22, the second page. I want to talk 


to you about this entry of 2340. Okay? 
Yes, sir. 


That is your writing? 
Yes, sir. 


And who was that entry concerning? 

That entry was concerning cea 

And it says that he defecated himself again? 
Yes, sir. 


Would that have been around that time? 
Yes, sir. 


He was cleaned? 
Yes, sir. 


Do you recall how he was cleaned? 

Not specifically, but I remember it would have been 
wel vr would have cleaned him. 
Would (by) have done it or would you have had 
prisoners do it? 
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INSTRUCTIONS FOR PREPARING AND ARRANGING RECORD OF TRIAL 


USE OF FORM This form and MCM~ 1984, 
Appendix 14 will be used by the trial counsel and 
the reporter as a guide to the preparation of the 
record of trial in general and special court martial 
cases in which a verbatim record is prepared = Air 
Force uses this form and departmental instructions 
as a guide to the preparation of the record of trial 
in general and special court martial cases in which 
a summarized record is authorized Army and Navy 
use DD Form 491 for records of trial in general and 
special court martial cases in which a summarized 
record is authorized Inapplicable words of the 
printed text will be deleted 


COPIES See MCM 1984 RCM 1103(g) The con 
vening authority may direct the preparation of 
additional copies 


ARRANGEMENT When forwarded to the 
appropriate Judge Advocate General or for judge 
advocate review pursuant to Articie 64(a) the record 
will be arranged and bound with allied papers in 
the sequence indicated below Trial counsel is 
' responsible for arranging the record as indicated 
except that items 6 7 and 15e will be inserted by 
the convening or reviewing authority as 
appropriate and items 10 and 14 will be inserted by 
either trial counsel or the convening or reviewing 
authority whichever has custody of them 


1 Front cover and inside front’ cover 
(chronology sheet) of DD Form 490 


2 Judge advocate s review pursuant to Article 
64(a) if any , 


3 Request of accused for appellate defense 
counsel or waiver/withdrawal of appellate rights if 
applicable 


4 Briefs of counsel submitted after trial if any 
(Article 38(c)) 


S DD Form 494 Court Martial Data Sheet 


6 Court martial orders promulgating the result 
of trial as to each accused in 10 copies when the 
record is verbatim and in 4 copies when it 1s 
summarized 


7 When required signed recommendation of 
staff judge advocate or legal officer in duplicate 
together with all clemency papers including 
clemency recommendations by court members 


8 Matters submitted by the accused pursuant to 
Article 60 (MCM 1984 RCM 1105) , 


9 DD Form 458 Charge Sheet (unless 
included at the point of arraignment in the 
record) 


10 Congressional inquiries and replies if any 


11 DD Form 457 Investigating Officers 
Report pursuant to Article 32 if such 
investigation was conducted followed by any 
other papers which accompanied the charges 
when referred for trial unless included in the 
record of tria! proper 


12. Advice of staff judge advocate or legal 
officer when prepared pursuant to Article 34 or 
otherwise 


13. Requests by counsel and action of the 
convening authority taken thereon (eg requests 
concerning delay witnesses and depositions) 


14 Records of former trials 
15 Record of trial in the following order 
a Erratasheet if any 


b index sheet with reverse side containing 
receipt of accused or defense counsel for copy of 
record or certificate in lieu of receipt 


¢ Record of proceedings in court including 
Articie 39(a) sessions if any 


d Authentication sheet followed by 
certificate of correction if any 


e Action of convening authority and if 
appropriate action of officer exercising general 
court martial jursidiction 


f Exhibits admitted in evidence 


g Exhibits not received in evidence The 
page of the record of trial where each exhibit 
was offered and rejected will be noted on the 
front of each exhibit 


h Appellate exhibits such as proposed 
instructions written offers of proof or 
preliminary evidence (real or documentary) and 
briefs of counsel submitted at trial 


